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SUPERIOR RIGHT OF FATHER TO CUSTODY OF 
MINOR CHILD AS AGAINST THE MOTHER. 





A recent decision in the case of In re Nichols, 
by Judge M. D. Reynolds, of the Circuit Court 
of the City of St. Louis on a writ of habeas cor- 
pus by the father, directed against the mother, 
for the custody of their minor child de- 
clares that other things being equal, a 
mother has a right equal to the father to 
the custody of their children, especially 
those of tender years, notwithstanding she 
may have left her husband without cause and 
taken the children with her, and that if she is 
not proven to be an improper person to have 
the custody of the children, the court will not 
deprive her of their custody. We observe 
from other decisions at nisi prius and in 


’ courts of last resort that the same grave er- 


ror is creeping into the law at this particular 
point, and have thought wise to call attention 
to some important distinctions to be observed 
right here. . 

No well-read lawyer needs to be told that 
at common-law the father had a paramount 
right to the care and custody of the person 
of his child as against the whole world, in- 
cluding the mother. While many of the 
relations which existed at common law be- 
tween husband and wife have heen readjusted 
by modern statutes in favor of the wife, this 
particular right of the father as it existed at 
common law has in but few instances been 
changed. Nor could it be considerably 
changed without’ absolutely destroying the 
father’s supremacy in the relation. As long 
as the law regards the father as the ‘‘head’’ 
of the family and charges him with the main- 
tenance and support of his wife and children, 
it does, and must, necessarily, give him the 
corresponding right to control the persons of 
his children, to say where and how he will 
support and educate them, to absolutely de- 
termine their domicile and, even as against 
their mother, to send them away from the con- 
trol of either of the parents and even fora 
term of years to give their custody into the 
hands of third persons ; and if his decision in 
this regard is not unreasonable or detrimental 





to the child’s best interests, no one, not even 
the mother has any power to change the de- 
cision. 

Of course, as was said in Nugent v. Powell, 
4 Wyo. 173, 62 Am. St. Rep. 18, this right 
is not a vested right subject to no defeasance 
but merely amounts to saying, ‘‘that all 
things being equal, the father has a better 
right to the custody of his child than has the 
mother.’’ This conclusion, it will be ob- 
served, is diametrically opposed to the opin- 
ion of the circuit court, referred to in the 
opening paragraph. The Wyoming Supreme 
Court argued that this right of the father 
was ‘‘in the nature of a trust reposed in him, 


| which imposes upon him the reciprocal obli- 


gation to maintain, care for, and protect the 
child. The law secures him this right so long 
as he shall discharge the correlative duties 
and obligations.’’ And thus we come to the 
distinction to be closely observed in this class 
of cases, 7. e., that the father, while not in 
any sense having any proprietary right to the 
custody of his child, is nevertheless entitled 
to its custody as against the whole world so 
long as he is fulfilling to the best of his ability 
the duties which the law impose upon him as 
a father. 

There is considerable loose language used 
in many modern opinions about the ‘‘interest 
of the child being the highest and paramount 
consideration.’’ While as a general proposi- 
tion this statement is true, it is subject tothe 
very important modification that the father, 
if he is not rendered an improper custodian 
of his child by improper and profligate habits, 
is entitled to the custody of his child, no mat- 
ter whether in its infancy he may have signed 
it away to astranger or relative, and whether 
the interests of the child from a material 
and every other conceivable standpoint, except 
possibly that of the father’s love, would be 
best promoted by leaving her with such other 
person having its custody. Jn re Scarritt, 76 
Mo. 565. Many courts have quoted this 
‘‘child’s best interest’’ test so frequently 
that we sometimes find them going to the ex- 
treme length of saying that this right of the 
father to reclaim the custody of his child 
no matter where it may be ‘‘has its founda- 
tion in the regard which the courts have for 
the interest and well being of the child, and 
not out of regard to the rights of the father.’’ 
Nugent v. Powell, supra. Every lawyer who 
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has tried a habeas corpus case for a father 
knows this statement of the law to be utter 
nonsense, and that the rights of the father as 
well as his great aching heart longing, for the 
custody of the child of his being, absolutely 
controls the decision of the court in his,favor, 
provided he is not morally an improper person ; 
and that in such cases, the fact that the evi- 
dence might disclose that the party seeking 
to retain the child’s custody is arich man 
of irreproechable character who loves the 
child and is willing to lavish on her the bulk 
of his fortune, and that the father is poor, 
barely earning a decent living, and who there- 
fore could give his child very few of the ad- 
vantages which she would enjoy in the cus- 
tody of the former, be he stranger or relative, 
would not move the court to deprive the 
father of the custody of his child. 

That great modern masterpiece of stage char- 
acters, the ‘‘Music Master,’’ which has moved 
deep men to tears on many recent occasions, 
lays bare the great heart of a father disgraced 
by his wife’s desertion and her flight across 
the seas with his infant babe. Tormented by 
the thought that his child would grow up to 
call another man father, he spends his fortune 
and many years of his life searching for his 
daughtegy only to find her in a distant city ina 
beautiful home and with an indulgent father 
giving her whatever her heart might desire. 
To see the battle which rages in the breast of 
that father between the desire to disclose his 
identity and take that beautiful girl in his em- 
brace, and the desire to see her happy in the 
home ofa stranger and not disgrace her by 
his poverty, is to cause the deepest emotions 
of the heart to well up inthe breast and to 
rest unsatisfied until human nature and a 
father’s love finally overcome all obstacles 
and overshadow all the advantages of en- 
vironment, education and the intrinsically 
cheap tinsel of worldly show and pretense, 
and causes the father to clasp his child in his 
arms and assert a father’s place. ‘The whole 
world would rise up and denounce a court 
which in such a case would attempt to disturb 
the father’s right. The only place for the 
‘‘hest interest of the child’’ rule, therefore, 
is after the father has been shown to be so 
utterly incompetent to have the custody of 
his child as to have forfeited, for that rea- 
son, his right to its custody. The correct 
rule is accurately stated by Judge Ray, 





of the Supreme Court of Missouri, in the case 
of Inre Scarrett, supra, as follows: ‘‘It is 
the duty of the court to award the person of 
an infant to the custody of the father, unless 
itis made manifest to the court that the 
father, for some reason, is unfit or incompe- 
tent to take charge of it; or unless the welfare 
of the child itself, for some special or extraor- 
dinary reason, demands a different disposi- 
tion of it, at the hands of the court.’’ 

Of course, the mother, as far as natural law 
is concerned, is in the same position as the 
father, but since both she and her child are 
placed under the control,care and protection of 
the husband and father, her desertion without 
proper cause, of the matrimonial domicile, 
gives her no right totake the child with her 
and thus deprive it of the protection of its 
natural guardian, the father; and a court 
which on habeas corpus by a father, under 
such circumstances, would refuse to return 
a child to its father would become a party to 
a wife’s desertion and encourage her in her 
wrong-doing. Since the husband has an 
absolute right to determine the domicile 
of his wife and child, the wife cannot be per- 


| mitted to establish a different domicile at her 


whim or caprice. Any other rule would ab- 
solute:y demoralize the marriage relation. 
Judge Reynolds, in the principal case, laid 
down the general rule that the wife had an 
equal right to the custody of the child, no 
matter for what reason she. left her husband 
unless the husband can show her to be an 
improper person to have its custody. On 
the contrary, the mother may be otherwise a 
most estimable woman, but the husband has 
‘only to show her desertion of him without 
cause to entitle the court to decree the cus- 
tody of the child to the husband, for the very 
sufficient reason that the husband’s domicile 
is the proper domicile of the child, and of the 
wife too, and the latter by returning to the 
husband can have that custody of the child 
which the law accords the wife, to-wit, under 
the protection of the husband. Of course, if 
the wife can justify her desertion by showing 
a proper cause, the court can then determine 
which of the two parents should have the 
custody of the child, but where the desertion 
of the wife is without proper cause, and the 
husband is not shown to have forfeited his 
rights to the custody of his child by profligate 
habits, the court is without discretion in the 
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premises and must decree the custody of the 
child to the husband. The ‘‘best interest of 
the child’’ rule has here no place. The pol- 
icy of the law is to conserve rather 


than to disrupt the family relation, and the’ 
husband, as the ‘‘head of the family,’’ will be 
supported in the proper exercise of his pre- 
rogative to determine the domicile of his wife 
and child so long as he is properly perform- 
ing his duties as husband and father. 








NOTES OF IMPORTANT DECISIONS. 

DESCENT AND DISTRIBUTION — DOKS A 
Wipow BY KEEPING POSSESSION OF THE MAN- 
sion HOUSE FOR ‘TWENTY YEARS 
RigHT TO ELECT TO TAKE A CHILD’S PART?— 
Under the laws of Missouri as under the laws of 
many other states, statutes require the widow to 
elect whether she will take dower or a child’s 
inheritance. The recent case of Keeney v. Mc- 
Voy, 103 S. W. Rep. 946, discusses this right 
of election from the standpoint whether a 
widow living with a minor heir and enjoying 
the possession of the mansion house without 
taking out administration on her husband’s es- 
tate until twenty years after his death, can bé 
held to have waived her right of election to take 
achbild’s part. The Supreme Court of Missouri 
holds that she does not and in the course of an 
interesting opinion says: ‘‘We do not take 
as sound the proposition that when the statute 
gives a widow common-law dower, and (as an 
incident thereto) an enlarged and valuable right 
of quarantine, and the further valuable right of 
an election to take a cchild’s part, the mere passive 
enjoyment of her quarantine right by living 
under the roof and by the fireside of her 
husband’s mansion house, and partaking of the 
fruits of her husband’s plantation (all of which 
the law says she may do and have until her dower 
be assigned, or she elects to take a child’s part), 
fix her status as a common-law dowress and de- 
feat her right to elect to take a child’s part. Such 
holding would breed confusion and perplexity. 
Whenever our legislature intends such signal and 
drastic result shall follow her passive acceptance 
of the law’s bounty for a month, a year, a lustrum, 
adecade, or even two (as here), it must say so 
with an aye that is aye and a nay that is nay, 
80 that its intendment is notin doubt; for, as long 
as courts are left to inference in solving doubts, 
they will be solved in favor of a widow’s full dow- 
errights. For whatsays the maxim? In cases of 
doubt, the more generous and more benign pre- 
sumptions are to be preferred. ‘‘Nobiliores et be- 
nigniores presumptiones in dubiis sunt preferende.”’ 
Chrisman vy. Linderman, infra. Commencing with 
common-law dower as a basis, the statute gives 
the widow certain optional rights to better her 
condition. All these provisions should be liber- 


WAIVE. 





ally construed to further the kindly purposes of 
the written law; and for us to construe our pres- 
ent statutes as meaning that at some time, some- 
how, and at some place (time, how, and place 
unknown and put to the hazard ofa guess) a 
widow, who says nothing to mislead others, who 
makes no contract shortening ber legal rights, 
and whose conduct is no more than to abide on 
and enjoy her husband’s plantation, renounces or 
waives thereby other provisions of law in her be- 
half, would be to fly in the face of a tender regard 
for widows—a regard running like a thread’ of 
gold through common and statutory law and 
evidenced again and again by the decisions of 
this court.” 








ON THE IMPLIED POWER TO EX- 
CLUDE ‘‘OBSCENE”’ IDEAS FROM 
THE MAIL. 


Several reasons have recently been urged 
upon my attention, each tending to the con- 
clusion that our postal laws against ‘‘ob- 
scene’’ literature conflict with constitutional 
restraints upon congressional power. How- 
ever, before discussing the effect of such 
affirmative inhibitions it is pertinent to in- 
quire whether independent of them the con- 
gressional power is adequate to warrant the 
existence of the laws in question. The pres- 
ent postal laws against ‘‘obscene’’ literature, 
as the same are judicially administered, make 
the mailability of matter depend not only 
upon the so-called ‘‘obscenity’’ of that which 
is actually transmitted through the mails, but 
also upon ideas not actually transmitted, but 
according to their potential capacity for sug- 
gestiveness to the purient, though the words 
and sentiments in themselves are free from 
objection. The question is, has congress the 
implied power to make such regulations? 
Three thousand lawyers have been employed 
by the defendants in as many cases, and none 
of these have thought it worth while to ques- 
tion the existence of such a power. 

_ This discussion involves only two clauses 
of the constitution, viz: The power ‘‘to es- 
tablish post offices and post roads’’ and the 
authority ‘‘to make all laws necessary and 
proper’’ to the establishment of post offices 
and postroads. It has become the statement 
of an axiom to say that ‘‘the national govern- 
ment possesses no powers but such as have 
been delegated to it.’’! ‘*Whenever, there- 


1 Gilman v. Philadelphia, 70 U. S. 713-725; Martin v. 
Hunter’s Lessee, 1 Wheat. 304-326; M’Culloch v. 
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fore, a question arises concerning the consti- 
tutionality of a particular power, the first 
question is, whether the power be expressed 
in the constitution. If it be, the question is 
decided. If it be not expressed, the next in- 
quiry must be, whether it is properly an inci- 
dent to an express power and necessary to its 
execution. If it be, then it may be exercised 
by congress. If not, congress cannot exercise 
it.”’? The constitution nowhere expressly 
confers upon congress the power legislatively 
to discriminate between ‘‘moral’’ and ‘‘im- 
moral’’ opinions. I now momentarily waive 
the contention that no such qualities belong to 
any opinions. The question then is, has 
congress the implied power to create a 
**moral’’ censorship over the opinions which 
may be transmitted through the mails, which 
implied power, if it exists, must arise wholly 
from the power to maintain post offices and 
post roads ? 


The power to establish a postal system and_ 


to make all ‘‘necessary and proper’’ laws inci- 
dent thereto, undoubtedly implies the una- 
voidable exercise of the power to determine 
the gross physical characteristics ofthe matter 
to be transmitted and excluded. But does it 
follow that in other particulars there is any 
implied power to regulate the contents of the 
mails, and if so, is it unlimited? Has con- 
gress the power to say that nothing at all be 
carried which is not written or printed upon 
paper produced at a particular factory, and 
to penaliz> the transmission of otherwise un- 
distinguishable paper coming from a_ rival 
factory? Clearly not. Ifthe paper in all its 
physical characteristics is undistinguishable, 
a discriminating judgment based upon its 
different manufacturers, who themselves bear 
precisely the same relationship to the govern- 
ment and its postal system, cannot be a ‘‘nec- 
essary and proper’’ power impliedly existing 
in congess, because a decision upon that 
question is not necessary to either the estab- 
lishment or maintenance of post offices and 
post roads, nor of any other power expressly 
delegated to the United States. To assert 
the contrary is to make the control of postal 
regulations a political prize, to be used in se- 
curing a monopoly in the manufacture of pa- 
per, and such an evil possibility is not to be 


Maryland, 4 Wheat. 405; Pacific Ins. Co. v. Soule, 7 
Wall. 444; United States v. Cruikshank, 92 U.S. 542. 
2 Story’s Commentaries on the Constitution. 





tolerated, or called into being by any judicial 
process of unnecessarily creating implied 
power. When it is ‘‘necessary and proper” 
as an incident to any other expressed grant of 
power, it is possible that the postal system, 
and the mode of its regulation, by necessary 
implication, could be made subservient there- 
to. Thus congress has undoubted power to 
pass many criminal laws, and might, perhaps, 
prescribe deprivation of mail privileges as a 
penalty to be inflicted upon conviction, or it 
probably could prohibit the use of the mails 
as an instrument directly contributing an es- 
sential factor in the actual commission of such 
other actual crime, within the power of con- 
gress to create. But does it follow that there- 
fore congress also has the power arbitrarily 
to deny the use ofan established postal service 
to all citizens who bear the name of ‘‘Smith,”’ 
or who do not believe in Christian science, 
or do not approve of a protective tariff? 
Clearly not. Because a decision based arbi- 
trarily upon the name of the postal patron, or 
upon his characteristics of opinion merely, is 
not ‘‘necessary and proper’’ to the establish- 
ment of post offices and post roads, nor to 
the exercise of any other expressed power of 
the federal government. Admitting now the 
‘*necessary and proper’’ implied power in 
congress to determine the geographical extent 
and distribution of post offices and post roads, 
and the unavoidable, and therefore ‘‘neces- 
sary and proper’’ implied power to determine 


the gross physical characteristics of what 


may be transmitted, does it follow, all other 
conditions, including the physical character- 
isticts, being the same, that congress has the 
power arbitrarily to make discriminations ac- 
cording to arbitrary standards, based upon 
the varying intellectual valuations of conflict- 
ing opinions, or opinions of suspected con- 
flicting tendencies? Can the literature of 
Catholics, free-lovers, theists, and agnostics 
be excluded as unapproved by the law-mak- 
ing power, while the literature cf evangeli- 
cals, polygamists and Christian scientists is 
transmitted because approved? May the litera- 
ture of trades unionism be excluded and that 
of the employer’s association transmitted? 
May the literature favoring the single tax, 
free trade, or state ownership of railroads be 
excluded, and those favoring an income tax, 
protective tariff and the repeal of anti-trust 
laws, be transmitted? Has congress the 
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power to so regulate the mails as to transmit 
all literature ‘‘tending’’ to a centralization of 
power, progressive tyranny, moralization by 
force and that which ‘‘tends’’ to foster the 
ascetic ideal of sexual life, while it excludes 
all matter which ‘‘tends’’ toward decentral- 
ization and personal liberty, or ‘‘tends’’ to 
foster unconventional ideals of sex-life, all 
other conditions being the same? May the 
literature of prohibitionists be excluded, 
while that of their opponents is transmitted ? 
Clearly, if congress has the implied power to 
do one of these things, it has the implied 
power to do them all, because they all bear 
the same relation, or more accurately, no re- 
lationship, to the establishment of post offices 
and post roads. 
the question as to the likelihood of such a 
power being exercised to the fullest, nor are 
we concerned with the tremendous possibility 
for evil which might come from the abuse of 
so extraordinary a power, though that would 
make us hesitate to affirm its existence, unless 
the implication was-an unavoidable one. Again 
we ask, has congress any such implied power? 
Clearly not, because its exercise bears no 
‘necessary and proper’’ or conceivable rela- 
tion to the establishment of post offices and 
post roads, nor to any other enumerated 
power of the federal government. 

Let us abandon the discussion from the 
standpoint of engrafting necessary exceptions 
upon an assumed unlimitedness of the implied 
power, and discuss the matter by developing 
the implications from the constitution itself. 
Congress is not expressly authorized by the 
constitution to determine even the gross 
physical qualities of mail matter, but that 
power is unavoidably implied from the au- 
thority to establish post offices and post 
roads, because the latter cannot be executed 
without the exercise of a discretion as to the 
physical characteristics of postal matter. Can 
the same be said about a discretion as to the 
psychologic tendencies of ideas expressed 
upon the transmitted matter? Congress is 
not expressly authorized to discriminate ac- 
cording to the intellectual or ‘‘moral’’ quali- 
ties of that which may be expressed upon, or 
suggested by that which is transmitted 
through the mails. Congress can only 
have the implied power to make such 
differentiations according to psychologic 
standards, if post offices and post roads are 


We are not concerned with ° 





impossible of establishment and maintenance 
without the implication of such power. But 
if on the contrary, it is essential to the estab- 
lishment or maintenance of post offices and 
post roads, that congress exercise a legislative 
discrimination between mail matter, not, only 
according to the opinions actually transmitted, 
but also according to the psychologic tenden- 
cy of that which is only suggested by, but not 
expressed in the matter actually transmitted, 
then such power will be implied. A mere 
analytical statement of the question shows 
how absurd is the claim of such a power. 
Every publication undoubtedly suggests 
different things to many different people. In 
each, that which it suggests depends upon 
what, by prior varying experiences, has be- 
come associated in his mind with that which 
has been written. That which I send through 
the mail is one element, but not at all the de- 
termining elements in the resultant varying 
ideas suggested to the different readers. How 
ridiculous and monstrous it is to assert that a 
discrimination between mail matter, not ac- 
cording to its own inherent definable quali- 
ties, but according to its mental associations 
in the reader’s mind, is a ‘‘necessary and 
proper’’ incident to, or ‘‘a direct mode of 
executing the power’’ to establish post offices 
and post roads. Yet, according to such tests 
of obscenity are present laws executed. What 
has the reader’s sensitiveness to the discovery 
of lewd suggestions, or the existence of an 
associated lascivious idea, or the jury’s ca- 
pacity for psycho-sexual receptivity, to do 
with establishing post roads? Plainly and 
unmistakably nothing at all. Here it is de- 
sirable to emphasize the fact that the inci- 
dental and implied powers of congress are re- 
quired by the federal constitution to be both 
‘‘necessary and proper.’’. If this power un- 
der investigation is only deemed ‘‘proper,’’ 
but not ‘‘necessary,’’ in the sense of being 
unavoidable, then it does.not exist. This 
does not mean that the particular regulation 
must be indispensible, but the existence of a 
general power to choose between this particu- 
lar regulation and some other, must be indis- 
pensible to the expressed power, as a ‘‘direct 
means of executing it.’’ This is not a ques- 
tion of regulating the physical characteristics 
of mail matter, or postal charges, nor pre- 
venting the commission of another crime over 
which congress has been given authority, by 
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another part of the constitution. This is 
an effort, by means of the postal system, to 
regulate, in the thoughts of the mail recipient, 
certain ideas which are not in themselves 
criminal. The theory is that these certain 
ideas tend to induce conduct which in itself is 
not necessarily either criminal or immoral, but 
sometimes becomes so, and which conduct, 
when it is criminal, is so by virtue of state 
laws, and is not within the power of congress 
to regulate, because that potential sexual con- 
duct, if crime it be, when it has materialized 
into actuality, is never in any of its essential 
parts committed in the mails or on the post 
office’s premises, where congress has juris- 
diction over it. Unlike fraud and lottery- 
gambling, fornication and adultery cannot be 
committed by mail, and when otherwise com- 
mitted in a place where congress has authori- 
ty, it can be adequately punished without in- 
voking the pretense of postal regulation, and 
when committed within the states is none of 
the concern of congress. 

Our contention is that while congress may 
in its discretion use ‘‘any direct mode of exe- 
cuting’’ its expressed authority, it has no 
power to make the end authorized by the con- 
stitution, a mere means to the accomplish- 
ment of an end that is not so authorized. 
Chief Justice Marshall expressed it thus: 
‘*Should congress, under the pretext of execut- 
ing its powers, pass laws for the accomplish- 
ment of objects not entrusted to the govern- 
ment, it would become the painful duty of this 
tribunal * * * to say that such an act was 
not the law of the land.’’* Since Judge Mar- 
shall wrote the foregoing, numerous acts 
have been declared unconstitutional, for com- 
ing within the foregoing prohibition.‘ That 
which Judge Marshall in M’Culloch v. Mary- 
land said could not be done by congress, is 
precisely what has been done in the legislation 
now under consideration. To control the 


8 M’Culloch v. Maryland, 17 U. S. 423. 

4 Hepburn v. Griswold, 8 Wall. 603 (Legal Tender 
Act); Cummings vy. Missouri, 71 U.S. 320 (Disloyal 
Clergyman); Ex parte Garland, 71 U. S. 333 (Disbar- 


ing Rebels); U.S. v. Reese, 92 U. S. 215 (Negro 
Suffrage); U.S. v. Steffens, 100 U. S.82 (Trade Mark 
Cases); U. S. v. Stanley, 109 U. S.3 (Civil Rights 
Cases); Pollock v. Farmers L. & T. Co., 157 U. S. 429 
(Income Tax); James v. Bowman, 190 U. S. 127 (Ne- 
gro Suffrage); U. S. v. Mathias, 146 Fed. Rep. 308 
(Com. Agric.); U..S. v. Scott, 148 Fed. Rep. 421 
(Labor Union & Interstate Com.); Brooksv. So. Pac. 
Ry., 148 Fed. Rep. 990 (Emp. Liab.-& Interstate 
Com.). 





psycho-sexual condition of the addressee of 
mail matter is not one of the expressed pow- 
ers of congress; neither is the regulation of 
the psycho-sexual condition of the ad- 
dressee of mail ‘‘a direct mode of executing’’ 
the power to establish post offices and post 
roads. In fact it bears no possible relation 
either to their establishment or maintenance, 
Therefore the act of congress now under con- 
sideration is not the law of the land, be- 
cause the object to be accomplishéd is not 
one entrusted to congress. If regulating 
man’s psycho-sexual conditions and the re- 
sultant sexual conduct, is an implied power, 
incident to a regulation of the mails, then it 
is within the discretion of congress to accom- 
plish that same end by any other adequate 
means. Among such means would be the 
limitation of the use of the mails to unsexed, 
or providing that all who willingly receive 
‘‘obscene’’ mail, or any mail, shall submit to 
castration or ovariotomy. This would be as 
legitimate a power, implied from authority to 
regulate the postal system, as the other 
method of controlling the psycho-sexual con- 
dition of the mail addressee. 

Next we inquire if the foregoing conclusion 
can be avoided by the suggestion that the 
purpose to be achieved by this postal regula- 
tion. was not to control the psycho-sexual 
states of postal patrons, but to withhold the 
aid of the postal system from a class of busi- 
ness which congress disapproves and desires 
to discourage, but which, within the states, it 
has not the expressed power to destroy by 
direct criminal legislation to that end. This 
again involves the same question as the last, 
namely: Can congress, under the pretext of 
regulating the mails, make that regulation 
avowedly subservient to objects with which it 
is not authorized to deal directly? In the 
exercise of an unavoidable duty to regulate 
the physical characteristics of mail matter, 
congress may transmit dry goods and exclude 
printed matter. The incidental effect might 
be that the dry goods business would receive 
an appreciable impetus and the publishing bus- 
iness a relative set-back. Such an effect would 
not avoid the congressional enactment, so long 
as it is merely incidental to a discrimination 
based upon factors bearing such relation to 
the control of mail transportation, as to be 4 
direct mode of exercising the power to create 
post offices and post roads. However, the 
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result is different when the avowed purpose 
is to make the establishment of the postal 
system a mere instrumentality for promoting 
approved trade, and to make the particular 
postal regulations therefor avowedly subser- 
vient to such other purpose, which congress 
cannot directly promote. If such other pur- 
pose of regulating trade, not authorized by 
any other expressed power, was by congress 
made the avowed object of postal regu- 
lations, the act would be a nullity, under the 
rule above quoted from M’Culloch v. Mary- 
land. It follows that the law in question 
cannot be sustained by the process of judi- 
cially imputing to congress such an unconsti- 
tutional motive of trade regulation. 
trade regulation was not the purpose is still 
further apparent from the fact that the act 
of congress does not make criminality depend 
commercial transaction in ‘‘ob- 

Such matter sent as a gift, or in a 


upon a 
scenity.”’ 


private, sealed and personal letter, is as 
criminal under the act as if it were part of a 
commercial transaction. 

To sustain this law, on the contention that 
congress may use the postal system as a 


means of reguiating trade, would vest in con- 
gress the most dangerous power ever possessed 
by any tyrant. Congress might then say: 
“We wish to encourage the business of Jones. 
Jones may, and Smith may not, use the mails.”’ 
Under the guise of regulating the mails con- 
gress might encourage the publication of liter- 
ature favorable to a protective tariff and pro- 
hibit the transmission of that favoring tariff 
reform; it might transmit the books favoring 
protestantism and exclude those favoring 
catholicism; it might deliver gratuitously 
literature commending its administration of 
the postal system and the political party in 
power, and penalize the posting of mail criti- 
cising the postal management and the political 
party in power, ‘To establish suc. a power, 
is to make the post office a prize to be con- 
tended for by political machines and large 
industrial enterprises, for the destruction or 
curtailment of criticism and competition. The 
obvious answer to all such claims of power is 
that the sentiments expressed through the 
mails, or the speculations about the psycho- 
logie (moral) tendency of them, bears no 
possible relation to any possible factor in the 
establishment or maintenance of post offices 
and post roads, and therefore cannot be ‘‘a 


That: 





direct mode of executing’’ the power to create 
them, and is not an implied power of con- 
gress, and the law under consideration is 
therefore unconstitutional. 

Furthermore, if it were contended that in 
excluding from the mails all ‘‘obscene’’ pub- 
lications, congress had in view any other 
object than the single one of regulating the 
psycho-sexual states of postal patrons, the 
contention would be palpably false, as is 
readily seen by all the judicial decisions and 
the tests of ‘‘obscenity’’ prescribed by the 
courts as guides to jurors in the trial of these 
cases. It follows that here, by universal con- 
fession, we have just sucha case as Chief 
Justice Marshall described, wherein ‘‘con- 
gress under the pretext of executing its power 
[did] pass laws for the accomplishment of 
objects not entrusted to the government,’’ 
namely: the regulation of the intellectual 
food and mental states of its aduit citizens. 

One more question remains to be considered. 
May not congress, in the exercise of its im- 
plied powerto regulate post offices, classify 
the recipients of mail matter, so as to exclude 
some from postal privileges which are granted 
to others? The answer of course is that it 
may do so, sometimes, but this, like all im- 
plied powers, is limited by the necessities 
which call the implication into existence. For 
example: Congress can have no power to ex- 
clude from postal privileges, on the same 
terms that it is granted to others, an adult 
citizen with red hair, simply because of his 
red hair, who in every respect bears the same 
relationship to the postal system and the gov- 
ernment that do the citizens having different 
colored hair and who are permitted to use the 
postal facilities. ‘The obvious reason is that a 
differential test, based solely on the postal 
patron’s color of hair, bears no possible or 
conceivable relation to the establishment or 
maintenance of post offices and _ post 
roads. Neither does his psycho-sexual 
condition, either before or after us- 
ing the mail, bear any such relation. 
But a classification of mail patrons according 
to their differing relations to the postal serv- 
ice, or to the government, would be a differ- 
ent matter. Thus, deprivation of mail serv- 
ice, might be imposed as a penalty upon con- 
viction for any crime in the power of congress 
to create; or it might be imposed to prevent 
the use of the mails as a material factor in the 
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actual commission of crime over which con- 
gress has jurisdiction, and which crime is 
predicated upon an actual injury to some ac- 
tual person. (Fraud and Gambling.) It is 
also quite certain that owing to the different 
relation of the government to lunatics and 
minors, congress would have the power to 
classify them separately from other citizens 
and make special regulations for them as a 
class. But all differentiation ia the enjoy- 
ment of postal privileges, made between dif- 
ferent classes of citizens must be based upon 
tests founded in their essentially different re- 
lations to the government itself, and not ac- 
cording to any arbitrary distinction based 
upon the color of their hair, or their psycho- 
sexual possibilities. 

We must not estimate lightly the dangers 
which are sure to be realized, should a decis- 
ion of the Supreme Court of the United States 
once affirm the unlimited power of congress 
to provide a censurship over the opinions, or 
over the psychologic tendency of opinions 
which are transmitted through the mails. Itis 
fresh in our memory, that when the agitation 
against the beef packers began, which agitation 
resulted.in recent pure food laws, some packers 
demanded that the postmasters exclude from 
the mails all ‘‘muckrake’’ magazines which 
were criticising their business. This warns 
us of the evil to come from unnecessarily im- 
plying the congressional power toregulate the 
mental food of postal patrons. 

If, prior to 1837, there had existed an 
authoritative judicial decision affirming the 
power of congress to provide a mental 
censorship over the mails, it would have 
made a crime to send _ abolition 
the post office. This 
again warns us that such a power is 
an insufferable menace to human _prog- 
ress. Its exercise at that time, failed only 
because the great lawyers in the senate were 
united in the belief that no such power ex- 
isted. At about 1836, it was proposed by 
the postmaster-general and president Jack- 
son, to pass a bill penalizing the use of mails 
for the transmission of abolition literature. 
I believe it was during that debate when 
senator John P. King, a member from a slave 
holding state, said this: ‘‘I prefer the en- 
joyment of rational liberty at the price of 
vigilance, and at the risk of occasional 
trouble, by the error of misguided or bad citi- 


been 
literature through 





zens, to that repose which is enjoyed in the 
sleep of despotism. * * * Noman was 
ever convinced of his error by refusing to 
hear him.’’ Mr. Calhoun was made chair- 
man of a speciul committee in the senate, and 
the subject received careful consideration. 
He evidently wished for the power to super- 
vise the mails in the interest of slavery; but 
to his great honor, be it said, he plainly saw 
and declared that the constitution did not 
give congress the power, and he would not 
claim it. The most he could ask was that by 
the ‘‘comity of nations’? the United States 
would restrain postmasters from delivering 
such matter in the states which had made its 
circulation illegal. ‘The question was dis- 
cussed fully in a senate of unequaled ability, 
and even this limited restraint, proposed by 
Mr. Calhoun, by a vote of twenty-five to 
nineteen was held to be imposible under the 
constitution.® Inthe debate Henry Clay said: 
‘*When I saw that the exercise of a most ex- 
traordinary and dangerous power had been 
announced by the head of the postoffice, and 
that it had been sustained by the President’s 
message, I turned my attention to the sub- 
ject and inquired whether it was necessary 
that the general government should under 
any circumstances exercise such a power, and 
whether they possessed it. After much re- 
flection, I have come to the conclusion that 
they could not pass any law interfering with 
the subject in any shape or form whatever. 
The evil complained of was the circulation of 
papers having a certain tendency. The pa- 
pers, unless circulated, and while in the post- 
office, could donoharm. It is the circulatic. 
solely—the taking out of the mail and the use 
to be made of them—that constitutes the evil. 
Then it is perfectly competent for the state au- 
thorities to apply the remedy. The instant 
that a prohibited paper is handed out, whether 
to a citizen or a sojourner, he is subject to the 
laws which compel him either to surrender or 
burn it.’”” Mr. Clay then proceeded to de- 
molish the claim that congress could legislate 
to carry into effect the laws of twenty-four 
different states or sovereignties, and said 
ironically: ‘*I thought thatthe only author- 
ity of congress to pass laws was in pursuance 
of the constitution.’’ To the question of 
Senator Buchanan, of Pennsylvania, to the 


5 Con. Globe, .1836, pp. 36, 150, 288, 237, etc. 
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effect that the postoffice power did give con- 
gress the right to regulate what shall be car- 
ried in the mails, he replied in the negative, 
saying: ‘‘If such a doctrine prevailed, the 
government may designate the persons, or 
parties, or classes who shall have the benefit 
of the mails, excluding all others.’”? During 
the debate, one of the safest of senators, 
‘‘Honest John’’ Davis, said: ‘‘It would be 
claiming on the part of government a mon- 
opoly, an exclusive right either to send sueh 
papers as it pleased, or to deny the privilege of 
sending them through the mail. Once estab- 
jish the precedent, and where will it lead to? 
The government may take it into its head to 


prohibit the transmission of political, relig-. 


jous, or even moral or* philosophical publica- 
tions, in which it might fancy there was some- 
thing offensive, and under this reserved right, 
contended for inthis report, it would be the 
duty of the government to carry it into 
effect.” Mr. Davis also said, he ‘denied the 
right of the government to exercise a power 
indirectly which it could not exercise di- 
rectly; and if there was no direct power in 
the constitution, he would like to know how 


they would get the power of the states—a 


legislative power at most.’’ Mr. Webster 
expressed himself as ‘‘shocked’’ at the uncon- 
stitutional character of the whole proceeding. 
He said: ‘‘Any law distinguishing what shall 
or shall not go into the mails, founded on the 
sentiments of the paper, and making the 
deputy postmaster a judge, he should say, was 
expressly unconstitutional.’’® 

Congress admittedly has no authority to 
regulate the sexual conduct of citizens within 
the states. Much less has it the power, as a 
means to that end, to control the mere psycho- 
sexual coniditions of citizens of the states. It 
has never been claimed nor even imagined or 
dreamed, that the postal regulation against 
“obscene’’ literature is of the remotest conse- 
qhence asameans to the maintenance of 
post roads, or that such regulation is of even 
the remotest conceivable use to the postal 
system as such. On the contrary, both judi- 
cially and otherwise, it has been stated, 


regulation ‘was to control the psycho-sexual 
States of postal patrons, as a means of re- 


6 Purity and Liberty, by Wakeman; Congressional 
Globe, 1836, pp. 36,)150, 288, 283, etc.; Von Holst’s 
Life of Calhoun, p. 133. 


j : . therefore be taken as true. 
again and again, that the only purpose of that | 





straining their sexual activities. But this is an 
end the accomplishment of which is not en- 
trusted to the congress of the United States. 
Confessedly then, we have here a case where 
congress under the pretext of executing its 
powers, to establish post offices and post roads 
has passed a law for the accomplishment of 
objects not entrusted to the United States 
government, and this is exactly what Chief 
Justice Marshall said could not become the law 
of the land.? For these reasons it follows 
that all present laws creating a moral censor- 
ship over opinions and literature otherwise 
transmissible through the mails, are beyond 
the power of congress to enact, and therefore 
unconstitutional. 
THEODORE SCHROEDER. 
New York, N. Y. 
7 M’Cullsch v. Maryland, 17 U. S. 423. 
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ESTOPPEL—STIPULATIONS IN JUDICIAL 

PROCEEDINGS. 

MEMPHIS CONSOLIDATED GAS & ELECTRIC 
CO. v. SIMPSON. 


Supreme Court of Tennessee, June 29, 1907. 

Where the attorneys of the prevailing party in the 
lower court at the close of the trial agreed with the 
judge and the opposing attorneys that the judge might 
then sign the skeleton bill of exceptions, which would 
be complete, except for the transcript of the testi- 
mony, and that this should be‘inserted as soon as it 
was transcribed, and this was done in accordance with 
the agreement, they were estopped te object that the 
transcript testimony was not properly identified and 
incorporated in the bill of exceptions. 

Where the attorneys for a party agreed with the 
judge and the opposing attorneys at the close of the 
trial that the judge might sign the skeleton bill of ex- 
ceptions, which woul¢ be complete, except for the 
transcript of the testimony, and that this should be 
inserted as soon as transcribed, the client was estop- 
ped to object that the transcript testimony was not 
properly incorporated in the bill of exceptions, since 
the client was represented by his atterneys in this 
agreement. 


BEARD. C. J.: The present case comes by ap- 
peal from the chancery court of Shelby county. 
The decree pronounced in the cause was upon an 
order pro confesso taken against all the defend- 
ants. ‘I'he allegations of fact in the bill, upon 
the consideration of the vause by this court, must 
From these allega- 
tions it appears that in December, 1903. one of 
the defendants, to-wit, R. A. Simpson, as the ad- 
ministrator of the estate of Wm. E. Simpson, 
deceased, brought asvit against the Memphis 
Telephone Company and the Memphis Consoli- 
dated Gas & Electric Company in the circuit 
court of Shelby county for having by their alleged 
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negligence caused the death of his intestate. The 
cause was tried in the latter part of July, 1905, in 
that court, arid the jury impaneled in the cause 
returned a verdict therein for $7,500, upon which 
judgment was pronounced after a motion fora 
new trial had been‘overruled. From this judg- 
ment both defendants prayed and were granted 
an appeal in the nature of a writ of error to this 
court. 

At the close of the trial, and after the motion 
for a new trial had been overruled, but before the 
appeal in error was perfected, there arose in the 
court a question as to the bill of exceptions to be 
prepared in view of the appeal. The bill avers 
that at this point the 3d of August had been 
reached, and that the trial judge and at least one 
of the counsel of plaintiff in the cause and one of 
the counsel of the defendants were anxious to 
leave the city for vacation,in which rest and 
recreation might be secured. The trial had lasted 
several days, anda large number of witnesses 
had been examined for the plaintiff and for the 
defendant. ‘The testimony of these witnesses had 
been taken down by a stenographer, and much of 
it existed at that time in stenographic notes, which 
needed to be extended in longhand or typewriting 
before it could be inserted in the bill of excep- 
tions, so as to be intelligible to court and counsel. 
To do this, according to the representation of the 
stenographer who made these notes, would re- 
quire several days. In consideration of the prem- 
ises, and with a purpose to aecommodate both 
the court and such of the counsel who desired to 
leave the city, an agreement was reached and en- 
tered into between the counsel and the court that 
the trial judge might then and there sign a skel- 
eton billof exceptions, which would be complete, 
except for the transcript of the testimony. and as 
to this blank spaces should be left for the inser- 
tion therein in proper places of the same as soon 
as it was transcribed. It is further alleged that 
it was then represented and expressly stated by 
the counsel for the adminis*rator, Simpson, that 
no objection should be made to. and no advantage 
should be taken by, them of the irregularity of 
this proceeding when the case should come be- 
fore the supreme court on appeal in error. Upon 
the faith of this agreement the bill of exceptions 
was accordingly signed in this shape and left in 
the hands of the clerk of the trial court. In the 
course ofafew days the stenographic notes of 
this testimony were written ouc at length and 
turned over to the clerk of tke trial court, who 
inserted them in the bill of exceptions in avcord- 
ance with chis agreement, and in due course made 
out and transmitted the record to the supreme 
court. On reaching this court the case under a 
proper title was duly docketed, when, itis alleged, 
the counsel for Simpson, who with their client 
are made defendants to this bill, at the first op- 
portunity and in utter disregard and repudiation 
of their statements, representations, and agree- 
ment, made to the supreme court a suggestion in 
diminution of the record so signed up. Upon 





this suggestion the supreme court by writ of 
certiorari directed the clerk to send up the orig- 
inal bill of exceptions in the shape it was when 
signed by the trial judge. 

Itis further alleged that when, in answer to 
this writ, this original record reached the su. 
preme court, and counsel for the administrator, 
Simpson, again ‘in disregard and repudiation of 
their statements, representations and agreement,” 
moved the supreme court to strike from the tran- 
script testimony incorporated therein in accord- 
ance with the arrangement and agreement set out 
above. Whenthis was done the plaintiffs in 
error in the cause presented the present bill of 
complaint in the chancery court of Shelby county 
against R. A. Simpson, administrator, and against 
D. E. Meyers and Jobn E. Bell, his counsel, 
praying that they might be enjoined from prose- 
cuting this motion before the supreme court; this 
motion being based upen the ground that the 
testimony in question was not properly identified 
and incorporated in the bill of exceptions. 

The bill alleged that the transcript in the case 
had been made out by the clerk of the circuit 
court in exact compliance with the agreement set 
out above, and that but for this agreement the 
complainant's counsel would have caused a bill 
of exceptions regular in all respects to have been 
made out, sabmitted to, and authenticated by the 
trial judge; yet, relying on this agreement, they 
had permitted the term of the court at which the 
case was to be tried to pass, and no objection or 
exception was made, and no intimation was given 
thatsuch would be made by the defendants, until 
it was too late for complainants to get a bill of 
exceptions regularly made and signed. It was 
furtber alleged that the complainants, who were 
the plaintiffs in error in the cause appealed from 
the circuit court. were ready, upon the record 
as made up, to present good and substantial rea- 
sons why the judgment in that cause should be 
rever-ed; bu-, if the motion made to strike out 
the testimony from the transcript was prosecuted 
and entertained, that they would be deprived of 
all opportunity of presenting their reasons for 
reversal, thus working to them an irreparable 
injury. Having no adequate remedy at law, com- 
plainan s prayed an injunction against the de- 
fendants, restraining them from further prosecut- 
ing their motion to strike out the testimony from 
the transcript and from further seeking advan- 
tage of the fact that it was not properly identified 
and incorporated in the bill ‘of exceptions when 
the same was signed’ by the trial judge. A fiat 
for an injunction was granted by the chancellor, 
as prayed for. preliminary in character, which, 
upon final decree, was made perpetual. From 
this decree the cause has been brought into this 
court by appeal, and assignments of error have 
been made to the action of the chancellor in ren- 
dering this decree. 

Upon the facts averred in the bill of complainants, 
and admitted to be true by the order pro confesso, 
the question is not that asked by the counsel of 
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the appellants, ‘-Can a bill of exceptions not au- 
thenticated by the judge be made by agreement 
of counsel?’ and answered by him in the nega- 
tive with much ingenuity and citation of author- 
ity, but rather this, ‘Shall these defendants be 
permitted to impeach, as they are seeking to do, 
a bill of exceptions authenticated by the trial 
judge and perfected upon its face, in breach of 
asolemn agreement made by the counsel at the 
time of the authentication, when such impeach- 
ment would work irreparable injury to the com- 
plainant?*’ The res] question presented in the 


record is that aptly put by the counsel of com- 


plainants: ‘‘Can an attorney at law to-day in 
open court, and for the convenience of himself as 
well as for that of the court and opposing coun- 
sel, be heard to assure the court and opposing 
counsel that he will make no objection to, nor 
take any advantage of, an irregularity in a par- 
ticular mode of practice, be heard to-morrow, 
when it istoo late to cure the irregularity, to 
make the very same objection and take the very 
advantage he solemnly assured both court and 
counsel he would not make or take?’? Another 
question, which is but a corollary of the first, is: 
“If the attorney will not be heard in this act of 
repudiation, will the litigant whom the attorney 
represented be allowed to do so?”’ 

No court has gone further than this in regard 
to the necessity for having bills of exception ex- 
amined and authenticated by the trial {judge. As 
early as Wynne vy. Edwards, 7 Humph. 419, it 
was held that it was a high exercise of judicial 
power to make extraneous matter part of the 
record, and that before such matter could become 
a part of the record it must be examined and au- 
thenticated under the hand and seal of the judge. 
The latest published recognition of the soundness 
of this rule is in the case of Battier v. State, 114 
Tenn. 563, 86 8S. W. Rep. 711, where it was ap- 
plied. But there is another rule of superior au- 
thority, recognized wherever .a system of en- 
lightened jurisprudence prevails, and that is, a 
man who, in his dealings with another, induces 
and intends to induce that other to adopt a par- 
ticular line of action, will not be permitted after- 
ward to repudiate his conduct or words to that 
other’s irreparable damage. This rule.lies at the 
base of the doctrine of equitable estoppel. Such 
an estoppel involves a question. of legal. ethics, 
and ‘applies wherever a party has made a repre- 
sentativn, by words or conduct, which he cannot 
in equity and good conscience prove to be false; 
and this kind of estoppel, being a broad doctrine 
of equity, cannot be limited in application by the 
terms of any narrow legal definition.’ The case 
presented in this record is one within the spirit 
and letter of this rule. Itis one where, on the 
faith of an agreement made in a court of justice, 
that court bas been induced to adopt a course of 
proceeding involving technical irregularity, and 
on which the complainants were inducei ma- 
terially to take a step which would otherwise 
have been easily avoided. We are unable to con- 





ceive of any other case where a court of equity 
would be impotent to grant relief to the party so 
misled; and, conceding the full claim madeas to 
the character and authority of a properly execut- 
ed and authenticated bill of exceptions, we are 
unwilling to believe that there is either sound 
reason or authority against the power of the 
court to grant relief in the manner prayed for in 
the present bill. The case falls directly within 
the doctrine of equitable estoppel. ‘This doctrine, 
as stated by Mr. Pomeroy, in section 804 of vol- 
ume 2 of his work on Equity Jurisprudence, ‘is 
the effect of the voluntary conduct of a party, 
whereby he is absolutely precluded both at law 
and in equity for asserting rights which might 
perhaps have otherwise existed, either of prop- 
erty, of contract, or of remedy, as against another 
person who has in good faith relied upon such 


-conduct and has been led thereby to change his 


position for the worse, and who on his part ac- 
quires some corresponding right, either of prop- 
erty, of contract, or of remedy.” 

This principle bas been applied by the courts 
in many cases called to our attention.. In Mont- 
gomery v. Hellman, 96 Pa. 44, it was held 
that a party was precluded from raising the ques- 
tion of jurisdiction of the lower court in the face 
of express agreement to waive this question. In 
the course of the opinion it is said: ‘It may be 
conceded that this cause of action was not within 
the jurisdiction of a justice of the peace. It is 
equally true that consent cannot give jurisdiction, 
so as to prevent objection being madein the fu- 
ture trial of the cause. It is not, however, obliga- 
tory upon a party to interpose such objection. 
* * * Tt is urged that the record showed want 
of jurisdiction. The record showed a waiver of 
that question and an agreement !o try the case 
on its merits. * * *’’ With a full knowledge of 
the law, by his express agreement, the plaintiff 
in error induced the defendant in error to incur 
the costs and expense of a trial and a prothono- 
tary to render their services for which the stat- 
ute gives them fees. He invited the judgment to 
be entered against him. Can he thus trifle with 
two courts and also escape the application of 
equitable estoppel? We thipk not. 

In Potter v. Myers, 31 Ohio St. 103, involving 
questions similar in some respects to the one 
with which we are at present dealing, in the 
course of the opinion the court said, with regard 
to an entry on the journal of the trial court, con- 
sented to by the parties, showing that the bill of 
exceptions was duly permitted: ‘If such an en- 
try shall be put upon the journal surreptitiously, 
it ought to be set aside. Perfecting a bill of ex- 
ceptions is a matter which concerns both parties, 
and both ought to have the opportunity 
of examining it, if desired, before it is finally set- 
tled. But, where parties have consented to a 
journal entry during the term showing that the 
bill was duly perfected, they will be estopped 
from afterward showing that the entry is un- 
true.” In Ridgway v. Morrison, 28 Ind. 201, this 
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is said: ‘‘Lord Coke says: ‘An estoppel is 
where a man is concluded by his own act or ac- 
ceptance to say the truth.” The principle is that 
the acts and admissions of a party operate against 
him in the nature of an estoppel where in good 
conscience and honest dealing he ought not to be 
permitted to gainsay them. ‘This is called an es- 
toppel inpais. As ageneral rule a party will be 
concluded from denying his own acts or udmis- 
sions which were expressly designed to influence 
the conduct of another, and did so influence, and 
when such denial will operate to theinjury of the 
latter. Welland Canal Co. v. Hathaway, 8 Wend. 
(N. Y.) 480, 24 Am. Dec. 51; Dezell v. Odell, 3 
Hill, 215, 38 Am. Dec. 628; 2 Smith, D. D. Cases 
L. C. 581, 619, 642; Ray v. McMurtry, 20 Ind. 307, 
83 Am. Dec. 322. Here it appears by the finding 
of the court that the trial of the case was con- 
cluded on the 29th day of July, 1865; that the 
court to which the cause was submitted was then 
prepared to decide it, and would have announced 
the decision at that time, but for the agreement 
of the parties that the judge should then sign the 
order book containing the proceeding of the court 
in the case, leaving a blank space over said signa- 
ture, and take the case under advisement, and, 
when decided, the judgment should be recorded 
in such blank space as of the day on which said 
trial was concluded. * * * By his own 
act and agreement, that the judgment when given 
should be entered as of the day on which the trial 
was concluded, the appellant induced Morrison 
to agree that the judge should hold the case un- 
der futher advisement. The postponement was 
made too, for the accommodation of the appel- 
lant alone; and now to permit him to deny that 
the judgment was entered on the day it bears date 
would be an injury to Morrison and in violation 
of good conscience and honest dealing. He is 
therefore estopped from controverting the verity 
of the record. Besides, the judgment is regular 
onits face, * * * and in the absence of fraud 
is conclusive upon the parties.” 

Among other cases applying the same principle 
are Reichenbach v. Ruddach, 15 Atl. Rep. 488, 
121 Pa. 18; Winona Paper Co. v. First Nat. Bank, 
33 Ill. App. 630: Lederbrand vy. Pickerell, 167 Ill. 
624, 49 N. E. Rep. 192; Lane v. Partee, 41 Ga. 202. 

In some of these cases it may be said that the 
several courts disposing of them have carried the 
principle further than, under our practi¢e, we 
would feel warranted in going; but all are cited 
to show the readiness with which life is afforded 
by a court of conscience against a breach of faith 
threatening the complaining party with irrepar- 
able injury, under the doctrine of equitable es- 
toppel. 

An effort was maje by the defendants to set 
aside the order pro confesso, with a view of per- 
mitting answers to be filed by the several defend- 
antsin this case. ‘To this end aftidavits were filed. 
Without stating the contents of these affidavits, 
it is sufficient tosay that they fail te disclose a 
condition which required the granting of the mo- 





tion made by them. We are entirely satisfied 
with theaction of the chancellor upon the record, 
We think his decree was warranted upon an- 
thority, and it is in all respects affirmed. 


Nore. — Stipulations in Judicial Proceedings 
Furnishing Grounds for Estoppel.—If the care- 
ful reader who upon reading the opinion 
in the principal case finds himself in any 
serious doubt, let him again read the statement 
of tke proposition decided in that case which 
Justice Beard puts so clearly in the following lan- 
guage: ‘The question is not that asked by the coun- 
sel of the appellants, ‘Can a bill of exceptions not 
authenticated by the judge be made by agreement of 
counsel?’ and answered by him in the negative with 
much ingenuity and citation of authority, but rather 
this, ‘Shall these defendants be permitted to im- 
peach, as they are seeking to do,a billof exceptions 
authenticated by the trial judge and perfected upon 
its face, in breach of a solemn agreement made by 
the counsel, at the time of the authentication, when 
such impeachment would work irreparable injury to 
the complainant?’ ”’ 

As we showed in an annotation to the recent case of 
State v. Libby, 65 Cent. L.J.37,"*Nune Pro Tune 
Entries Correcting Bills of Exceptions,’ such 
parts of the record which are necessary to give the 
appellate court jurisdiction of an appeal ‘could not 
be amended or made part of the record by consent.” 
Nor will the consent of court and counsel avail any- 
thing after the time has elapsed when such record 
should be made. We also referred to this feature of 
the binding effect of stipulations of counsel upon ap- 
pellate courts in our editorial in our issue of August 
2nd, 1907 (65 Cent. L. J. 77), where we quoted with 
approval the language of Justice Fox of the Supreme 
Court of Missouri, to the following effect: ‘*We are 
unwilling to consent to the precedent that the parties 
may agree upon the state of the pleadings and require 
this court to base its action either in affirming or re- 
versing the judgment upon such an agreement.” We 
may therefore dismiss from this discussion any refer- 
ence to question whether counsel even with the trial 
court’s consent can make up a record for the appellate 
court except by the ordinary and usual proceedings 
of law. 

The question in the principal case, however, is 
not whether the appellate court is being imposed 
upon by a record not made in the usual form by con- 
sent of counsel entered into without any attempt to 
perfect the record in the usual way or after the time 
has elapsed when such record could be perfected, 
but whether if counsel, proceeding at the time 
and in the usual manner to perfect the rec- 
ord, agree among: themselves and with the trial 
court’s consent that certain essential technicalities in 
perfecting the record shall be waived, or rather, that 
they may be considered as done although not actually 
done, and in pursuance to such agreement, the record 
shows such necessary steps to have been taken a8 
should have been taken, and is therefore, regular on 
its face, can either of the parties to such a stipulation, 
in violation of his agreement be allowed to attack the 
record thus made up because of the irregularity to 
which he has consented. Most assuredly not. Any 
other conclusion would put an end to all confidence 
between members of the professicn and would make 
the court on appeal a party toa breach of ethics on 
the part of the counsel thus repudiating his agreement. 
The doctrine of equitabie estoppel clearly applies to 
prevent the law from working such a clear injustice 
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and to prevent the repudiationist (if we may coin a 
-word) from taking advantage of his own wrong. 

A case which clearly shows the distinction to be ob- 
served in this connection is that of Winona Paper Co. 
y. First National Bank, 33 I!l. App. 630. In that case 
it appeared thata bill of exceptions was not filed 
within the time fixed by the order of the court, but at- 
tached to it was a stipulation, signed by appellee’s 
counsel, that ‘‘the foregoing bill of exceptions may be 
incorporated in and taken to the appellate court as part 
of the record herein, as provided by statute.”” The 
court held that the appellee was estopped to deny that 
all orders necessary to make the bill of exceptions 
part of the record were entered. Other cases fully 
discussing this question are referred to in the opin- 
ion of the court in the principal case, a careful pe- 
rusal or wh‘ch would give the active practitioner a 
clear conception of whena stipulation to perfect a 
record is good and when it is not. 








JETSAM AND FLOTSAM. 
“SHINING LEGAL LIGHTS” UNDER THE CARPET BAG 
RULE OF INDIAN TERRITORY. 

We have just received the following letter from a 
prominent law firm at Muskogee, Ind. Ter., which is 
self-explanatory. 

Editor of the Centrat Law Journal: 

I enclose you herewith something for your column 
entitled “‘Jétsam and Flotsam.” ‘’bey strike me as 
good. The Power of Attorney was prepared by the 
Notary that took the acknowledgment, who is one of 
the ‘‘shining”’ legal lights of the Indian Territory bar 
and the letter was written by another negro lawyer 
and it willgive the profession some idea ofthe kind 
of lawyers that have been admitted to practice 
under the carpet-bag rule in the Indian Territory. 

Very truly yours, 


The enclosures are a power of attorney and a 
letter addressed to Hon. Orlando Swain, United States 
Commissioner. The power of attorney is as follows: 

POWER OF ATTORNEY. 
United States of America, ) 
Indian Territory, 
Western Judicial District. 

Know all men by these presents:- that I Angie Lu- 
grand, of Boley Ind. Ter., for and in consideration, of 
the purposes hereinafter mentioned, do agsign transfer 
and delegate to one John Shields of Boley Ind. Ter. 
my rights to act for me and iu my behalf, my attorney 
in factand appoint him for me with the Power of At- 
torney and Agent. ; 

The following conditions being considered that I, 
Angie Lugrand being defected with Illiteracy, from 
natural circumstances in life, though sound in mind 
and in health, I am unable to properly attend to and 
transact my business for myself and in my own behalf, 
the proper invironments in life not having at all times 


presented themselves, in such light as to cure me of, 


the incapacity of knowing how to transact for myself 
in a legitimate form; the true worthiness reposed, in 
‘the above mentioned party, I now hereby now dele- 
gate to the said power of attorney, for me to transfer, 
assign and deliver for me, all deeds signing for me the 
same in my own signature, thesame asl would sign 
myself, if able from a Physical and business capacity 
80 to do. 
The following as a tract of land, asto my right of 
dower and any other interests which I may have in 





and to the same land as here below described:- The 
S-W-4 of the N-E-4 of Sec., 20 Twp. 12N. and R. 
8E containing in all 40 acres more or less according to 
the survey made for the same as above specified. 

That for the further purposes of collecting any and 
all money for me, the same as if I were present, if 
need be and signing my name to areceipt for same in 
behalf, the same as authorized above to the signing 
of other deeds of conveyance. 

And I further state asa matter of inconvenience, 
that I am not able to write my own name, and ifI 
was so able my sight. from an optica] view is poor, 
and I would naturally be incapacitated, from that 
standpoint. 

The above I freely grant of my own volition and 
without the coercian and pursuation on the part of 
anyone. 

Having read and had the above all read in my 
presence, and understand the same to be as so re- 
quested by me, I hereby sign with my mark, as such 


‘ above described and set forth. her 


Attest to. mark ANGIE X LUGRAND, 
LINA PARKS. mark. 
(Spelling and punctuation same as in original.) 


The letter is a beauty bright, and since it is too deep 
and unfathomable for our limited editorial cerebral 
capacity (it will be observed that we are contracting 
the disease of the author of the following letter) we 
publish it without comment or annotation: 

Boynton, I. T., April 21st, 1905. 
Hon. ORLANDO SWAIN, 
United States Commissioner, 
Okmulgee, Ind. Ter. 

Honorable Sir:—Kindly allow me to acknowledge 
receipt of yours of recent date, assuring you that de- 
lay in replying was due to my absence from the Ter- 
ritory on legal business. I shall ever hold in reserve 
the highest regard for you for your timely notice 
respecting the hearing of the cause of Bozarth & Phil- 
lips v. Lewis Rentie, and view with sacred reverence, 
the duty which I owe to my clients; but as that mat- 
ter involves the laity on the one side and the profession 
on the other, I must positively refuse and fail to ap- 
pear in that case, for the reason, of the alternative of 
ultimate respect for the interest of litigants of the 
laity, and the deep regard for the dignity of the pro- 
fessior, I rather be guilty of the former, than by move 
or measure, traduce the prescribed threshold of legal 
ethics. 

Trusting, in this, that Ihave the hearty co-opera- 
tion of the beacon lights of the Indian Territory bar, 

Iremain yours, ete., 
A. L. J. MERRIWETHER. 








HUMOR OF THE LAW. 


An old settler out West, who was elected justice of 
the peace, couldn’t raise enough money to pay an 
officer for swearing him in; so he stood up beferea 
looking-glass and qualified himself. 


The Hon. Joseph Chamberlain is fond of relating an 
incident that occurred while he and Lord Rosebery 
were returning from the theater one night. 

While crossing the street they were accosted bya 
ragged boy who, after sweeping the mud from their 
path, asked for aims. 

Lord Rosebery was 
when an idea struck b m. 


bout to give the boy a coin 
“My boy,” said Rosebery, 
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“if you will hit that policeman a swat on the back with 
your muddy: broom I will give you ten shillings.” 
Prompt to the word the boy crept in back of the officer 
and raising his broom struck him in the back, then 
turned and ran, but to the dismay of Rosebery the 
officer caught the boy after a chase of a few yards. 

Not wanting to leave the boy in a fix Rosebery tried 
to fix things up with the officer, but the worthy gen- 
tleman would not listen, and took them all three up 
to the station. 

They were taken before the judge of the station, 
and after surveying them through his glasses he took 
down a book and turning to Chamberlain asked his 
name. “Hon. Joseph Chamberlain,’ was the reply, 
and the judge smiled. 

Rosebery responded also with his full title, “Lord 
Rosebery.” 

The boy was next, and stepping to tke front he 
drew himself up to his full height and waited for the 
usual question. “Your name?” 

“My name?” said the boy. ‘Well, jndge, I’m not 
the kind as what goes back on me pals, I’m the ‘Duke 
oi Wellington.” 
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1. ABATEMENT AND REVIVAL—Another Action Pend- 
ing —A circuit court of one county held to have acquired 
jurisdiction over property in controversy, and to deprive 
the circuit court of another county of jurisdiction of an 
action relating to the same property subsequently in- 
stituted.—Loveland-Garrett Co. v. Day, Ky., 99 8. W. 
Rep. 924. 





2. ABATEMENT AND REVIVAL—Death of Joint Defend- 
ant.—Where one of several defendants dies before judg 
ment, the action cannot be revived as a joint one against 
the survivors and the personal representative of the de- 
ceased, but may be revived as separate actions.—Mulli- 
ganv. O’Brien, 102 NY. Supp. 911. 

%, ACCORD AND SATISFACTION —Part Payment.— Where 
the defense ef accord and satisfaction only applies toa 
part of plaintiffs claim, it is error to grant a judgment 
for defendant.—Levi Cotton Mills Co. v. Fried, 102 N. Y, 
Supp. 802. : 

4. ACKNOWLEDGMENT —Identity of Person.—A notary 
public cannot legally certify to theacknowledgment ofa 
party unless he personally knows him, or has satisfac- 
tory evidence that he executed the instrument as de- 
scribed.—Barnard v. Schuler, Minn., 110 N. W. Rep. 966, 

5. ADVERSE POSSESSION — Hostile Character.—The 
possession “hostile in its beginning,” which constitutes 
one of the elements of adverse possession, is possession 
hostile as a matter of law.—Purtle v. Bell, Ill., 80 N,. B, 
Rep. 350 

6. ADVERSE POSSESSION—Railroad Taking Right of 
Way.— Where a railroad company takes land for its right 
of way without compensation, it cannot acquire title by 
adverse posession.—Connellsville Gas Coal Co. v. Bualti- 
more & O. R. Co., Pa., 65 Atl. Rep. 669. 

7. APPEAL AND ERROR—Findings of Fact.—The find- 
ing of the chancellor, based upon the uncontradicted 
proof of witnesses whose credibility is not impeached, 
Will not be disturbed, even though the proof is not of the 
most satisfactory nature.—Smith’s Adm’r. v. Hunts- 
berry, Ky., 99S. W. Rep. 911. 

8. APPEAL AND ERROR—Jurisdiction of Lower Court,— 
Where the county judge entertains jurisdiction ofa 
cause not within his jurisdiction, a judgment of the cir- 
cuit court affirming on writ of error such void judgment 
of the county judge held not according tothe es-ential 
requirements of the aw, land should be quashed on cer- 
tiorari.—Seaboard Air Line Ry. v. Ray, Fla., 42 So. Rep. 
74, 

9. APPEAL AND ErRaorR—ObDjections not Made at Trial. 
—Defendaut held not entitled to object for the first time 
on appeal that certain evidence of an expert which was 
excluded was admissible to show Whether in the in- 
stance inquired about there was laceration of the tissues 
or discoloration.—City of Chicago v. Saldman, Ill, 80N, 
KE. Rep. #49. 

10. APPEAL AND ERROR—ObDjections not Raised Below. 
—A variance between the complaint and evidence can- 
not be taken advantage of on appeal, where no proper 
objection was made at the trial.—Bird y. Gustin-Boyer 
Supply Co., Mo.,99 S. W. Rep. 775. 

ll. APPEAL AND ERROR—Preservation of Evidence.—A 
party, to maintain a favorable decree in chancery, must 
preserve the evidence upon which it is based in the 
record, ur the’decree must find the specific fact proved, 
and if the evidence is not su preserved, the decree will 
be reversed on appeal.—Timke v. Allen, Ill., 80N.E. 
Rep. 297. 

12. APPEAL AND ERROR—Presumptions.—Presumptions 
are all in favor of the correctness of the decree of a low- 
er court, and the same will not be reversed on appeal 
unless errorjaflirmatively appeurs on the face of the rec- 
ord .—Cox v. National Coal & Oil Inv. Co., W. Va., 56 S. Ev 
Rep. 494. 

13. APPEAL AND Er :OR—Short Transcript.—Where @ 
case on appeal is submitted on a short transcript with- 
out argument for either side, the judgment must be af- 
tirmed.—State v. Bulecheck, Iowa, 110 N. W. Rep. 929. 

14 APPEAL AND ERROR—Sufliciency of Record.—The 
supreme court held without jurisdiction of an appeal 
from a judment of the circuit court rendered on appeal 
from a justice of the peace, where the record does not 
show an appeal from the justice, nor a judgment there.— 
Rayborn v. Cothern, Miss., 43 So. Rep. 70. 

15. APPEARANCE — Effect of General Appearance.— 
Where defendant appears and files an answer to the 
merits, and does nut refer to motion previously filed ob- 
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jecting to the service made on him, or reserve the right 
to object, a waiver of any defect in the service or the ab- 
sence of service results.—Whitfleld v. Whitfield, Ga., 56 
8. E. Rep. 490. 

16. ASSAULT AND BATTERY—Misconduct of Witness.— 
Where answers of a witness in court, while under ex- 
amination, are not proper. from a personal point of view, 
the power to punish is in the court, and the person ex- 
amining is guilty of a public wrong if he resorts to blows. 
—Bernard v. Kelley, La., 42So. Rep. 723. 

17. ASSIGNMENT FOR BENEFIT OF CREDITORS — Ex- 
emption.—Burns’ Ann. St. 1901, §§ 715, 2907, giving a resi- 
dent householder ofthe state, making an assignment 
for the benefit of creditors, certain exemptions, do not 
apply unless the assignor was a resident householder at 
the time he made the assignment.—Miller v. Swhier, 
Ind.,79 N. E. Rep. 1092. 

18. BANKRUPTCY—Address of Creditors.—Debtor not 
stating street address of judgment creditor in schedule 
held not entitled to discharge of jadgment.—Cagliostro 
y. Indelli, 102 N. Y. Supp. 918. 

19. BANKRUPTCY—Collection of Assets.—Where a will 
creates a life estate inone subsequently adjadged a 
bankrupt, the trustee in bankruptcy may sell the life es- 
tate for the payment of debts.—Adairv. Adair’s Trustee, 
Ky., 99S. W. Rep. 925. 

20. BANKRUPTCY — Discharge.—Where one had been 
discharged in bankruptcyfrom debt on a note, a subse 
quent promise to pay the debt or note in full made him 
liable for interest as wellasthe principal; the promise 
reviving the debt on the original consideration.—Stern 
vy. Bradner Smith & Co., Ill., 80 N. E. Rep. 307. 

21. BANKRUPTCY—Pleading.—The petition in an action 
by atrustee in bankruptcy alleged that defendant had 
conveyed to the bankrupt all timber growing on certain 
lands, and had warranted the title, and alleging breach 
of warranty. Held subjectto demurrer for failing to 
fully describe the condition of affairs by showing the 
date when athird party began to cut the timber, and by 
fully describing the terms of the finding of the jury in 
the action by the bankrupt against such third party; all 
the averments iu the petition being doubtful and equiv- 
ocal.—Dickey v. Gray Lumber Co., Ga., 56 8, E. Rep. 481. 

2. BANKS AND BANKING —Certificate of Deposit.— 
Where a bank in a certificate of deposit stipulates that 
the money is received to the credit of a third person and 
subject to his check on certain conditions, the promise 
to pay depends onthe contingencies expressed in the 
certificate. —Lamar, Taylor& Riley Drug Co. v. First Nat. 
Bank., Ga.,56 S. E. Rep. 486. 

23, BANKS AND BANKING—Liability of Stockholders.—A 
director of abank who sold his stock in good faith 
held relieved from liability as a shareholder, though the 
transfer was not recorded on the bank’s books, as re- 
quired by St. §§ 545, 546.—Bracken v. Nicol, Ky., 99S. W. 
Rep. 920. 


4. BENEFIT SOCIETIES—Constitution and By-Laws.— 
The constitution and by-laws of a fraternal insurance 
society form a part of the contract of membership, and 
must be complied with before there can be any liability 
on the part of the society.—Supreme Lodge Knights and 
Ladies of Honor v. Johnson, Ark., 99 S. W. Rep. 8%4. 


25. BENEFIT SOCIETIES—Nonpayment of Dues.—A by- 
law of a fraternal benefit society providing for the sus- 
pension of a member for nonpayment of dues, without 
other notice than that imparted by the by-law, is reason- 
able.—Nelson v. Modern Brotherhood of America, Neb., 
110 N. W. Rep. 1008. 


2%. BILLS AND NoTEs-—-Bona Fide Purchaser.—Where 
4 joint and several note, purporting to have been signed 
by several persons, comes before maturity into the 
hands of a bona fide holder, the fact that some of the 
Signatures are forged does not affect the liability of the 
signers whose signatures are genuine.—First Nat. 
Bank v. Shaw, Mich., 110 N. W. Rep. 946. 


27. BILLS AND NoTES—Negotiable Instruments Law. 
~The Negotiable Instruments Law, Laws 1897, p. 734, ch, 





612, destroys a legal right formerly existing under the 
rules of the law merchant, and shouldbe stricty con- 
strued .—Haddock, Blanchard & Co. v. Haddock, 103N. 
Y. Supp. 584. 

28. BILLS AND NOTES—Right of Action.—Where the 
payee of an unindorsed note has possession thereof, he 
may enforce it against the maker, and evidence that a 
third person hasa beneficial interest in the proceeds is 
immaterial.—Stanley v. Penny, Kan., 88 Pac. Rep. 875. 

29. BROKERS—Commissions.—In an action to recover 
for services rendered as a real estate broker, a petition 
which discloses on its face that the contract of agency 
was not in writing is open to attack by demurrer.—Smith 
v. Aultz, Neb., 110 N. W. Rep. 1015. 

30. BROKERS—Commissions.—Where a broker is en- 
titled to acommission on sales of machinery made by 
him, and he notifies the principal that he has prospect- 
ive purchasers, and the general agent of the principal 
consummates the sale,the broker held entitled to his 
commission.—Southwestern Port Huron Co. vy. Wilber, 
Kan., 88 Pac. Rep. 892. . 

31, BUILDING AND LOAN ASSOCIATIONS — Attorneys 


. Fees.—In proceedings for the dissolution of a building 


and loan association, the court held authorized to allow 
a claim for the services of attorneys employed by the 
associations’ directors to resist such dissolution, as 
against a purchaser of thecorporation’s assets.—Assets 
Realization Co. v. Defrees, Brace & Ritter, Ill., 80 N. E. 
Rep. 263. 

32, BURGLARY — Evidence.—Where defendant had a 
cravenette coatat the time he was charged with having 
burglar tools in his possession, evidence that at about 
the same time another attempted to sell a similar coat to 
several persons held inadmissible.—State v. Hanley, 
Iowa, 110 N. W. Rep. 914. 

33. CARRIERS—Negligent Delay Concurring with Act of 
God.—Negligent delay of a carrier in moving goods 
not so unreasonable as amount to a conversion 
will not render it liable forthe lossof such goods at 
their destination, destroyed by an act of God before déd- 
livery.—Rodgers v. Missouri Pac. Ry. Co., Kan., 88 Pac. 
Rep. 885. 

34. CARRIERS—Loss of Baggage.—A railway carrier is 
not as a matter of law liable only as a gratuitous bailee 
of baggage which it has regularly checked if the pas- 
senger does not go on the same train with it.—McKibbin 
v. Wisconsin Cent. Ry. Co., Minn., 110 N. W. Rep. 964. 

35. CARRIERS — Rules.— A street railway company, 
though not having the right to require the exact fare 
charged to be tendered by its passengers, may fix a limit 
on the amount of change it will undertake to furnish 
passengers.—Knoxville Traction Co. v.Wilkerson, Tenn., 
99S. W. Rep. 992. 

36. CARRIERS—Transportation of Live Stock.—Where 
a shipper’s agent accompanied a shipment of animals, 
no presumption of negligence against the last carrier 
arose from the fact that when delivered by it the animals 
were in a damaged condition.—Texas & N. O. R. Co. v. 
Gray, Tex., 99S. W. Rep. 1125. 

37. CEMETERIES—Rights of Owners of Lots.—An order 
made by trustee of atownship determining the bound- 
aries of plats selected by persons for fa‘nily burial plats 
held void as against one party for want of jurisdiction 
over him.—Hassenclever v. Romkey, Iowa, 110 N. W. 
Rep. 905. 

38. CHARITIES—Testamentary Gifts.—A testamentary 
gift in trust for a charitable use is an absolute gift so far 
as the testator is concerned, in order to enable the 
beneficiary to take the same.—St. John vy. Andrews In- 
stitute for Girls, 102 N. Y. Supp. 808. 

39. CHATTEL MORTGAGES—Liability for Value.—Pro- 
vision in chattel mortgage waiving advertisement and 
sale according to law held not to’ protect mortgagee from 
answering to owner for value of mortgaged property.— 
O. 8. Kelly Co. v. McCarty, Kan., 88 Pac. Rep. 882. 

40. CHATTEL MORTGAGES—Lien on Crop.—One holding 
a mortgage on acrop who agrees to receive balance due 
from a purchaser of the crop from the mortgagor can- 
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not enforce his lien against the purchaser.—Brande y. 
A. L. Babcock Hardware Co., Mont , 88 Pac. Rep. 949. 

41. C1ITIZENS—Removal to Foreign Country During Mi- 
nority.—The removal to Canada of an American citizen 
during minority held not to divest him of such citizen- 
ship.—Stute v. Jackson, Vt.,65 Atl. Rep. 657. / 

42. CONSPIRACY—Acts Constituting —Members of a fra- 
ternal order held not liable for a conspiracy in institut- 
ing and carrying on a proceeding for expulsion of an- 
other member on the ground of “unbecoming”’ and “‘im- 
moral” conduct.—Moonyv. Flack, N. H., 65 Atl. Rep. 829. 

43. CONSTITUTIONAL LAW — Juvenile Delinquents.— 
Commitment of boy to home for boys as a delinquent, 
under Laws 1899, p. 131 (4 Starr &C. Ana Supp. 1902, ch. 
37, par. 103), on the ground that the boy has been guilty 
of misdemeanor, held an infringement of the constitu- 
tional right of the boy’s parents, where they have sup- 
plied him with a good home, etc —People v. McLain, IIi., 
80 N. EK. Rep. 244. 

44. CONSLITUTIONAL LAW —Liberty of the. Press. — 
Laws 1889, p. 66, ch. 20, relating to the manner of inflict- 
ing the punishment of death, 1s not in conflict with 
Const., art. 1, § 3, preserving the liberty of the press.— 
State v. Pioneer Press Co., Minn., 110 N. W. Rep. 867. 

45. CONSTITUTIONAL LAW — Licensing Piumbers. — 
Hurd’s Rev. St. 1905, p. 403,ch. 24, providing for examina- 
tion and licensing of plumbers, held not to deprive per- 
sons of liberty or property without due process of law.— 
Douglas v. People, Lll., 80 N. E. Rep. 341. 


46. CONSTITUTIONAL LAW—Persons Entitled to Ra se 
Question.—One who is not un his own account entitled 
to question the constitutionality of astatute cannot ob- 
ject that it is unconstitutional as to others.—Thompson 
v. Mitchell, Iowa, 110 N. W. Rep. 901. 

47. CONSTITUTIONAL LAW — Statutes as to Division 
Fences.- Hurd’s Rev. St. 1905, ch. 54, § 7, previding for 
the division of partition fences by viewers, held not un- 
constitutional as depriving the owners of prior existing 
hedges of their property without due process of law.— 
Aill v. Tohill, 11,50 N. E. Rep. 253. 

48. CONSTITUTIONAL LAW— State Board of Pharmacy. 
—Rev. Laws 1905, §§ 2327-2341, creating a state board of 
pharmacy, and providing for the licensing of pharma- 
cists, isa proper subject for legislative supervision un- 
der the police power.—State v. Hovorka, Minn., 110N.W. 
Rep. 870. 

49. CONSTITUTIONAL LAW—Tax Deeds.—A judgment, in 
a suit to quiet title, against one claiming under tax 
deeds, held not objectionable on the ground that it de- 
prived him of property without due process of law.—Cole 
v. Van Ostrand, Wis., 110 N. W. Rep. 884. 

50. CoNTRACTS—Contractor’s Boud.— A contractor’s 
bond to secure paymeni of all material used and all help 
employed in the construction of the building held for the 
benefit of laborers and materialmen as well as the owner, 
so that the former were entitled to sue thereon in their 
own names.—Ochs v. M. J. Carnahan Co., Ind., 80 N. E. 
Rep. 163. 

51. CONTRACTS—Enrforcement.—A stranger to a con- 
tract between two persons, and to the consideration 
thereof, and to the obligation imposed thereby, has no 
right to enforce it.—Webb’s Academy & Home for Ship- 
builders v. Hidden, 103 N. Y. Supp. 659. 

52. CONTRACTS — Samples of Building Materials. — A 
sample of grille and certain photographs illustrating 
ornamental iron work held not a part of a contract for 
the construction of the iron work of a building.—Snead 
& Co. Iron Works v. Merchants’ Loan & Trust Co., IIl., 
80 N. E. Rep. 237. 

58. CONVERSION—Realty Into Personalty.—Where it is 
essential to the carrying out of the plan of a testator that 
his realty should be converted into personalty, the realty 
will be deemed converted into personalty asof the date 
of his death.—St. John v. Andrews Institute for Girls, 102 
N. Y. Supp. 808. 


54. CORPORATIONS — Cancellation of Stock.—Where a 
false prospectus is issued as to the condition ofa cor- 





poration for the purpose of inducing purchasers of stock, 
and sales are made of such stock, the purchaser of such 
stock held entitled to concellation of his subscription,— 
Cox v. National Coal & Oil Inv. Co., W. Va, 56S. E. Rep, 
494. 

55. CORPORATIONS—Consolidation. — Where two cor. 
porations are consolidated, and one goes out of exist- 
ence, with no arrangement as to its liabilities, the con- 
solidated corporation held entitled to all the property 
and answerable for all the liabilities of the corporation 
thus absorbed.—Atlantic & B. Ry. Co. v. Johnson, Ga., 
56 S. E. Rep. 482. 

56. CORPORATIONS—Execution of Notes.—Declarations 
of the vice president and treasurer of a corporation that 
he was authorized to sign a note could not be evidence of 
his authority, unless brought to the notice of and ratified 
by the corporation.—Dreeben vy. First Nat. Bank, Tex., 
99 8. W. Rep. 850. 

57. CORPCRATIONS—Expenses in Urging Stockholders 
to Execute Proxies.—Directors in control of a corpora- 
tion held not authorized to impose on the corporation 
expenses Of publishing notices urging stockholders to 
execute to them proxies.—Lawyers’ Advertising Co. y. 
Consolidated Ry. Lighting & Refrigerating Co., N. Y.,80 
N. E. Rep. 199. 


58. CORPORATIONS—Fraudulent Sale of Stock.—Where 
suit is brought for restitution of money paid for stock 
purchased through false representations of a corpora- 
tion to recover from the officers responsible therefor, it 
is not necessary to show that defendants were benefited 
by the making of such representations —Cox v. National 
Coal & OilIny. Co., W. Va., 568. E. Rep. 494. 


59. CORPORATIONS — Mortgage for Benefit of Officers.—A 
mortgage of a corporation to securethe debt of one di- 
rector to another director held void, notwithstanding an 
indirect benefit to the corporation.—Haines Mercantile 
Co. v. Highland Gold Mines Co., Oreg., 88 Pac. Rep. 865. 


60. CORPORATIONS—N otice to Stockholders of Meetings. 
—Where complainant acquired stock as administrator of 
his father’s estate, his duty was either to have the stock 
transferred or give notice that notices to him as a’stock- 
holder should besent to a specified address.—Dana vy. 
American Tobacco Co., N. J., 65 Atl. Rep. 730. 


61. CORPORATIONS—Validity of By-Law.—A by-law of 
a corporation, which limits the number of shares which 
a person may hold, or forbids a transfer of stock bya 
stockholder to a nonstockholder, without the consent of 
the directors, held void.—Miller v. Farmers’ Milling & 
Elevator Co., Neb., 110 N. W. Rep. 995. 


62. CRIMINAL LAW—Reasonable Doubt.—The mere en- 
tertaining of a reasonable doubt asto defendant’s guilt 
before consulting with other jurors, held not to limita 
juror’s right to join in a verdict of guilty.—Knapp v. State, 
Ind., 79 N. E. Rep. 1076. 


63. CRIMINAL LAwW—Right to Public Trial.—Laws 1889, 
p. 66, ch. 20, relating to the mode of inflicting the punish- 
ment of death, and providing that no account of the de- 
tails of the execution beyond the statement of the fact 
shall be published in any newspaper, is not in violation 
of Const., art. 1, § 1, guarantying to the accused the right 
to a public trial.—State v. Pioneer Press Co., Minn., 110 
N. W. Rep. 867. 


64. CRIMINAL TRIAL—Conviction. —A district attorn- 
ey’s statement supporting a witness’ denial that the wit- 
ness had testified differently on a former trial held not 
ground for reversal of conviction.—People v. Wright, 
Cal., 89 Pac. Rep. 364. 


65. CRIMINAL TRIAL—Presumption of Innocence.—Al 
accused person is presumed to be innocent until his guiit 
is proven beyond a reasonable and substantial doubt 
remaining in the minds of the jury after a careful con- 
sideration of all the evidence.—State v. Uzzo, Dela., 6 
Atl. Rep. 775. 


66. CRIMINAL TRIAL—Writ of Error Coram Nobis.—A 
writ of error coram nobis will not issue upon the allega- 
tion that the defendant was prevented by fear of vio- 
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lence from obtaining his witnesses.—Beard v. State, Ark., 
99S. W. Rep. 837. 

67. DEATH—Damages for Wrongful Killing.—In an ac- 
tion for death of plaintiff’s 13 year old son, plaintiffs 
held entitled to allege and prove that they had areason- 
able expectation of receiving pecuniary aid from deced- 
ent after he arrived at majority, which was of the value 
of $5,000.—Missouri, K. & T. Ry. Co, of Texas v. Snow- 
den, Tex., 99S. W. Rep. 865 

68. DEATH—Presumption of Survivorship in Common 
Disaster.—There 1s no presumption of survivorship be- 
tween those perishing in a common disaster, nor is there 
a presumption that death occurred to all at the same in- 
stant.—St. John v. Andrews Institute for Girls, 102 N. Y. 
Supp. 808. . 

69. DEEDS—Acceptance.—Where a purchaser of a fruit 
farm employed an agent to care for and dispose of pro- 
ducts of the farm, held, that his act could not be taken 
merely as an attempt to preserve and assure realization 
of an income therefrom, but from the act he must be 
deemed to have ratified the sale of the property.—Stack- 
pole v. Schmucker, IIll., 80 N. KE. Rep. 314. 

70. DEPOSITIONS—Notice of Taking.—Depositions can- 
not be used as evidence against parties who are not no- 
tified of the time and place of taking the same, and did 
not participate therein.—State v. Omaha Elevator Co., 
Neb., 11ON. W. Rep. 874. 

71., DESCENT AND DISTRIBUTION—Accounting Between 
Heirs.—In an accounting between the heirs or devisees 
to determine their distributive shares, moneys or prop- 
erty received by one of them inthe nature of advance- 
ments; are properly charged against his share 
though limitations may have run.—Goodnough vy. Web- 
ber, Kan., 88 Pac. Rep. 879. 

72. DIVORCE—Desertion.—Under the statute desertion 
to be a ground for divorce must be “utter” and continue 
fortwo years, and mere desertion continued less than 
two years will not justify a divorce on the ground of ex- 
treme cruelty.—Vercade v. Vercade, Mich., 110 N. W. Rep. 
942, 

73. DIscoveRY—Examination Before Trial.—A plaintiff 
is not entitled to examine before trial the officers of a 
defendant corporation tor the purpose of finding out on 
whom he can serve a Summons in order to bring another 
defendant into jurisdiction.—-Grant v. Greene Consol. 
Copper Co., 108 N..Y. Supp. 676. 

74. EASEMENTS—W hat Constitutes.—Where the owner 
of premises who has constructed a permanent building 
80 that most of itis on one tract and a part on another 
sells the first tract, his vendee has an implied easement 
in the second tract to support the building —Smith v. 
Lockwood, Minn., 110 N. W. Rep. 980. 

75. EJECTMENT —Grounds of Action.—A plaintiff in 
ejectment who successfully establishes his own title and 
possession of the premises by the defendant, and a with- 
holding of same from plaintiff, makes a suflicient case to 
entitle him to recover.—Frohman y. Madden, Idaho, 88 
Pac. Rep. 84. 

76. ELECTRICITY — Duty to Guard Fallen Wires.—The 
duty of a telephone company to guard against injuries 
to persons from fallen wires held nonassignable; 
the company being unable to escape liability by pleading 
negligence of its agents or servants.— Citizens’ Tele- 
phone Co. v. Thomas, Tex., 99 S. W. Rep. 879. 

17. ELECTRICITY—Municipal Corporations.—Municipal 
corporation operating electric lighting plant held not 
entitled to relieve itself of negligence in constructing 
Plant by casting burden of notice of dangerous charac- 
ter of electricity upon person Injured.—Village of Pales- 
tine v. Siler, Ill ,80 N. K. Rep. 345. 

78. EMINENT DOMAIN —iCondemnation of Quarry. — 
Lessee of quarry by parol held entitled to damages where 
quarry is taken in condemnation proceedings.—Cole v. 
Elwood Power Co., Pa., 65 Atl. Rep. 678. 

79. EMINENT DOMAIN —Market Value of Land.—In ex- 
Propriation proceedings by a railway company, the cri- 
terion of value is the fair market value of the property 
at the date of the suit in view of any uses to which it 





might be applied, exclusive of any increase in value 
caused by the proposed railroad.—Opelousas, G. & N. E. 
R. Co. v. Bradford, La., 48 So. Rep. 79. 

80. Equiry—Eminent Domain.—A court of equity ona 
proper showing can compel the removal by a mandatory 
injunction of arailway constructed and operated in a 
street, without first obtaining the consent of the owner 
of the fee or condemning such right of way.—Spalding v. 
Macomb & W.I. Ry. Co , Ill., 80N. E. Rep. 327. 

81. Equiry—Hearing and Interlocutory Decree.—In an 
equitable action by an agent against a principal, where 
the only question is the basis of commissions to be paid, 
the main issue should be tried, and then, if an account- 
ing is necessary, it may be provided forin the interlo- 
cutory decree.—Prince Line v. John C. Seager Co., 103 
N. Y. Supp. 677. 

82. EVIDENCE — Birth Records.—Under the St. Louis 
city charter, held, that the official record of the health 
department was admissible in evidence to show the date 
of a certain birth in the city.—Finer v. Nichols, Mo., 99 8. 
W. Rep. 808. . 

84. EVIDENCE—Mailing and Delivery of Letter.—Pre- 
sumption as todelivery of letter addressed to certain 
person held not to prevail against positive statement of 
addressee.—Cagliostro v. Indelli, 102 N.Y. Supp. 918. 

84. EVIDENCE —Parol Evidence to Explain.—Where a 
contract required a delivery of certain buggies to plaint- 
iff at D. in a specified condition, parol evidence was in- 
admissible to show how defendant understood the con- 
tract.—Capital City Carriage Co. v. Moody & Son, Iowa, 
110 N. W. Rep. 903.; 

£5. EXCHANGE OF PROPERTY - Question for Jury.— 
Where plaintiff’s goods on an exchange were to be in- 
voiced at St. Louis cost prices, whether plaintiff furnish- 
ed reasonably satisfactory evidence of the St. Louis cost 
of the goods was for the jury.—Inlow v. Bybee, Mo., 99 S. 
W. Rep. 785. 

86. EXECUTORS AND ADMINISTRATORS—Attorneys Fees. 
—An executor was entitled in his account to charge a 
reasonable fee paid to attorneys for defending an action 
brought for the purpose of attacking testator’s title to 
the land devised, and for damages.—Ackermann v. Ack- 
ermavn, Tex., 995. W. Rep. 889. 

87. EXECUTORS AND ADMINISTRATORS—Claims Against 
Estate.—A claim against an estate need not state the 
facts with the preciseness required in a complaint, and 
is not to be tested by the rules applicable to pleadings.— 
Pollitz v. Wickersham, Cal., 85 Pac. Rep. 911. 

88. EXECUTORS AND ADMINISTRATORS—Decree of Dis- 
tributiun.—A decree of distribution of an estate made to 
correct a former decree held to take effect only to estab- 
lish the rights of the persons omitted to their distributive 
shares.- Cleaveland v. Draper, Mass., 80N. E. Rep. 227. 

89. EXECUTORS AND ADMINISTRATORS—Effect of Revo- 
cation of Letters.—Administrator held not discharged 
from liability to have his account charged with the debt 
to the estate by the revocation of his letters and by his 
successor’s acceptance of the evidence of the debt.—In 
re Ablowich, 103 N. Y. Supp. 699. 


90. EXECUTORS AND ADMINISTRATORS—Jurisdiction of 
Surrogate’s Court.—The supreme court will not in gen- 
eral exercise its concurrent jarisdiction with a surro- 
gate’s court to compel executors and trustees and their 
personal representatives to account, if the surrogate’s 
jurisdiction is adequate.—Jn re Fogarty, 102 N. Y. Supp. 
776. 


91. EXECUTORS AND ADMINISTRATORS—Negligence of 
Administrator.—An administrator held liable for the 
difference between the price obtained by him and the 
fair market value of the assets of the estate where he is 
lacking in diligence.—Christy v. Christy, Ill., 80N. E. 
Rep. 242. 

92. EXECUTORS AND ADMINISTRATORS—Sale of Chat- 
tels.—An administrator selling chattels of his decedent 
taking neither cash nor security for the price is charge- 
able therewith.—Wolfe v. Morgan, W. Va., 56S. E. Rep. 
504. 








192 CENTRAL LAW JOURNAL. 





No. 10 











93. EXECUTORS AND ADMINISTRATORS—Testamentary 
Trustee.—In a suit by the heirs of a devisee for an ac- 
counting by the executor and testamentary trustee, held, 
that he was entitled to an allowance for an advance 
made by him at the request of plaintiff's ancestor.—Al- 
bert v. Sanford, Mo., 99S. W. Rep. 1068. ‘ 

94. FIRE INSURANCE—Binding Memoranda.—An insur- 
ance solicitor made a memorandum of insurance, which 
the authorized agent approved. Held to constitute an 
oral contract of insurance.—Thompson v. Germania Fire 
Ins. Co., Wash , 88 Pac. Rep. 941. 

95. FIRE INSURANCE — Extent of Recovery.— Where 
several policies covering the same property provided 
for a proportionate liability only, insured could only re- 
cover from each insurer such a proportion of the loss as 
such insurer was liable for under the proportionate lia- 
bility clause.—Fireman’s Fund Ins. Co. v. Palatine Ins. 
Co., Cal., 88 Pac, Rep. 907. 

96. FRAUDS, STATUTE OF— Lease for Over Year.—An 
oral agreement to give a lease for three years held no 
defense to summary proceedings by the landlord at the 
end of a year’s occupancy by the tenant.—Garofalo v. 
Rohleder, 102 N. Y. Supp. 897. 

97. HABEAS CorPUS—When Writ Will Lie.—If the court 
has jurisdiction in a criminal case, the question whether 
errors or irregularities have occurred in the exercise of 
the jurisdiction cannot be raised by habeas corpus, but 
can only be determined upon a writ of error.—People v. 
Heider, Ill., 80 N. E. Rep. 291. 

98. HIGHWAYS—Assessment.—Where a township was 
operating under the cash system as to roads and bridges, 
aroad and bridge tax levied under the law relating to 
townships operating under the labor system was void.— 
Litchfield & M. Ry. Co. v. People, Ill.,80 N. E. Rep. 335. 

99. HoMICIDE—Dying Declarations.—To make the de- 
claration of decedent competent against his assailant, it 
must appear that decedent at the time of the utterance 
was under a sense of impending death without hope of 
recovery.— Williams v. State, Ind., 79 N. E. Rep. 1079. 

100. HUSBAND AND WIFE—Antenuptial Agreement.— 
A party cannot avoid an antenuptial agreement on the 
ground that she was notfully and correctly informed as 
to her legal rights.—Robbins v. Robbins, Ill., 80 N. E. 
Rep. 326. 

101. INFANTS—Judgments.—Where an infant was sued 
for slander and was served with process, a judgment 
rendered against him was erroneous, but not void, 
though no guardian or guardian ad litem was appointed 
for him, and no evidence was heard by the jury.—Berry- 
hill v. Holland, Ky., 99S. W. Rep. 902. 

102, INJUNCTION—Buyiog Non-transferable Railroad 
Tickets.—A railroad company may maintain a suitin 
equity.for an injunction to restrain brokers from dealing 
in special nontransferable tickets issued by it, or which 
may be issoed by it in the future.—Pennsylvania Co. v. 
Bay, U. 8. C.C., N. D. Ill, 159 Fed. Rep. 770. 

103. INTEREST—Deferred Purchase Money.—Where a 
deed provides for the périodic payments of interest on 
deferred purchase money, but does not provide for in- 
terest on such installments of interest after default, they 
will not bear interest.—Waldron v. Pigeon Coal Co., W. 
Va., 56 S. E. Rep. 492. 


104. INTOXICATING LIQUORS—Identity of Names on Pe- 
tition. —Certain names signed to a general consent to the 
sale of intoxicating liquors in a county held not to ident- 
ify the persons signing the same as the same persons in- 
dicated by similar names appearing on the poll books 
of the last general election.—Wilson v. Bohstedt, lowa, 
110 N. W Rep. 898. 


105. JUDGMENT—Injanction.—Equity will enjoin the 
execution of ajudgment in ejectment where defendant 
had an equitable estate sufficient to afford him equitable 
protection against dispossession, and such estate af- 
forded him no defensein an action at law.—Atlantic 
City R. Co. v. Johnson, N. J., 65 Atl. Rep. 719. 


106. JUDGMENT—Probate Court.—In an action by an 
administrator for aconversion of the property of his 








intestate, defendant cannot attack the validity of the 
granting of the letters of administration.—Griesel y, 
Jones, Mo., £98. W. Rep. 769. 

107. JUSTICES OF THE PEACE—Oollateral Attack on 
Judgment.—A defendant against whom a judgment wag 
rendered in justice’s court cannot collaterally attack the 
judgment inan action by him for seizure of property 
under an execution issued under the judgment.—Rich. 
ards v. Heger, Mo., 99 S. W. Rep. 802. 

108. JUSTICES OF THE PEACE-—Sufliciency.—An ac- 
ceptance of an offer of judgment on condition that the 
judgment shall include costs isan acceptance ofthe 
offer according to its legal effect, and entitles the plaint- 
iff to judgment for the amount offered and costs,— 
Palmer v. Styles, Neb., 110 N. W. Rep. 1004. 

109. LANDLURD AND TENANT— Acceptance of Surren- 
der.—A landlord, having taken possession of the prem- 
ises after asurrender of them by the tenant and relet 
them to another, willbe deemed to have accepted the 
surrender, unless there are facts rebutting this infer- 
ence.—Stern v. Murphy, 102 N. Y. Supp. 797. 

110. LANDLORD AND TENANT—Injury to Leasehold.—In 
action by lessee against lessor for damages caused by 
defendant’s act in turning off the steam on leased prem- 
ises, petition held sufficient without setting out the no- 
tice to terminate the lease.—B. Roth Tool Co. v, Champ 
Spring Co., Mo., 99S. W. Rep. 827. 

111. LANDLORD AND TENANT—Injury to Third Person, 
—Where a landlord had parted with the entire pos- 
session of a building long before an injury to a traveler 
by a portion of the skylight blown therefrom, the negli- 
gence inferable from the occurrence could not relate 
back to the landlord’s possession.—Uggla v. Brokaw, 102 
N. Y. Supp. 857. 

112. LIFE INSURANCE—Iron Safe Clause.—On failure 
to comply with iron-safe clause of policy of fire insur- 
ance, insured held precluded from recovery for loss of 
storehouse, as well as stock of goods contained therein, 
—Coggins v. tna Ins. Co.,N, Car., 558. E. Rep. 506. 

113. MARRIAGE — Validity of Indian Marriage.—Mar- 
riages valid under the customs of an Indian tribe, per- 
formed among members thereof while the tribal relation 
existed, held valid.—Ortley v. Ross, Neb., 110 N. W. Rep. 
982. 

114. MASTER AND SERVANT—Care Required.—A_ serv- 
ant of a railroad company being dire¢tted by his foreman 
to ride to headquarters ina caboose ofa freight train, 
and injured in a rear end collision, held not a passenger, 
but a servant, as to whom defendant was only bound to 
exercise ordinary care.—St. Clair v. St. Louis & 8. F. BR. 
Co., Mo., 99S. W. Rep. 775. 

115. MASTER AND SERVANT—Recklessness of Servant. 
—Proofs of recklessness of defendant’s son held admis- 
sible to charge defendant with notice of his son’s incom- 
petency to.be sent on an errand on horseback.—Broad- 
street v. Hall, Ind., 80 N. EK. Rep. 145. 

116. MASTER AND SERVANT—Secrets of Master.—An em- 
ployee of a manufacturer held to impliedly promise not 
to disclose secret processes taught while in the employ 
of the manufacturer.—Taylor Iron & Steel Co. v. Nichols, 
N. J.,65 Atl. Rep. 696. 


117. MASTER AND SERVANT—Vice Principal.—Where an 
assistant track repairer ina mive was acting as vice 
principal at the time he was directed to repair a curtain, 
his failure to accomplish such repair was chargeable as 
the willful act of the operator of the mine.— Wilmington 
& Springfield Coal Co. v. Sloan, Ill., 80 N. E. Rep. 265. 


118. MASTER AND SERVANT — Wrongful Discharge.— 
Where a rale of an employer provided for an idemnity 
for an employee incase of dismissal equal to one month’s 
pay, held, that the employee was entitled to receive the 
same in addition to his salary for the month during 
which he was wrongfully discharged.—Schott v. La 
Compagnie Generale Trans: Atlantique, 102 N. Y. Supp. 
991. 


119. MORTGAGES—Foreclosure by Action.—In an action 
to foreclose a mortgage an admission on the trial by de- 
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fendant that plaintiff is the owner of the note and mort- 
gage held to relate to the time of filing the petition, un 
jess it appear that a different meaning was intenved.— 
Wood v. Speck, Neb., 110 N. W. Rep. 1001. 

120. MORTGAGES—Rights of Party in Trust Deed.—An 
agreement byaparty inatrust deed to look for pay- 
ment only to the proceeds of sales of thie land covered by 
the deed does not bar his right to seek or enforce pay- 
mentin any other way after areasonable time.—Harle 
y. Sunnyside Land Co., Cal., 88 Pac. Rep. 920. 

121. MUNICIPAL CORPORATIONS—Board of Education.— 
The doctrine of respondeat superior does not apply to 
the board of education of the city of New York, and itis 
not responsible for the acts of its subordinates.—Wahr- 
man v. Board of Education of New York, N. Y , 80 N. EK. 
Rep. 192. 

122. MUNICIPAL CORPORATIONS—Right of Taxpayers to 
Injunction.—A city will not be restrained from entering 
jnto a contract upon motion of a taxpayer where the ap- 
plication is not made to protect the taxpayers or the city. 
—Nathan v. O’Brien, 102 N. Y. Supp. 947. 

123. MUNICIPAL CORPORATIONS — Salary Appropria- 
tions.—Annual salaries of municipal officers held pay- 
able out of current revenue withoutan appropriation; 
such indebtedness not being within Const. art. 11, § 5.— 
City of San Antonio v. Serna, Tex., 99 8S. W. Rep. 875. 

124 MUNICIPAL CORPORATIONS — Unreasonable Street 
Improvement Ordinance.—Invalidity of an ordinance 
because of uureasonableness and oppressiveness held 
the only ground on which the courts can interfere with 
the discretion of the council of a city in authorizing a 
local improvement.—City of Belleville v. Pfingsten, IIl., 
80 N. E. Rep. 266. 

125. MUNICIPAL CORPORATIONS—Use of Sidewalks.— 
Where steps and areas project into a city street and ap 
propriate one-half of the sidewalk, equity will compel 
their removal.—City of New York v. Knickerbocker 
Trust Co., 102 N. Y. Supp. 900. 

126. NEGLIGENCE—Burden of Proof.—A party having 
the burden of presenting evidence of the fact that one 
exercised ordinary care does not prove it in the absence 
of direct evidence by a legal presumption arising from 
the fact that anordinarily prudent man would have 
exercised ordinary care under the circumstances.— 
Wright v. Boston & M. R. R., N. H., 65 Atl. Rep. 687. 

127. NEGLIGENCE—Res [psa Loquitur.—W here a coach- 
man was injured while driving a team in the street by 
being hit by a piece ofa skylight blown from an adjoin- 
ing building, the incident was sufficient to create a pre- 
sumption of negligence under the rules res ipsa loquitur. 
—Uggla v. Brokaw, 102 N. Y. Supp. 857. 

128. NEW TRIAL—Conflicting Evidence.—A trial judge in 
determining a motion for a new trial isnot bound by the 
rule of conflicting evideuce on appeal, tutitis his duty 
to grant such application, if he is not satisfied with the 
Verdict or findings .—Pollitz v. Wickersham, Cal., 88 Pac. 
Rep. 911. 

129. NUTARIES—Liability on Bond.—Where a notary 
public certified toan acknowledgment without personal 
knowledge as to the identity of the party, and without a 
careful invesiigation, heis guilty of negligence, and he 
and his surety are liable on his bond.—Barnard v. Schul- 
er, Minn., 110 N. W. Rep. 966. 


130. NUISANCE—Defective Premises.—In an action for 
injuries by a nuisance, plaintiff established a prima 
facie case by showing the nuisance, and either that it 
was created by defendant or existed with his knowledge: 
—Uggla v. Brokaw, 102N. Y. Supp. 857. 


181. PARENT AND CHILD — Custody of Child.—As 
against the claim ofa child’s grandparent, and in the 
absence of abandonment to them of the child’s custody, 
its father, being equally qualified as a fit person to have 
the child’s care, is entitled to the custody.—Newsome v. 
Bunch, N. Car., 56 8. E. Rep. 509. 


132. PLEADING — Testing Sufficiency. — The proper 
method of testing sufficiency of a pleading, when neith- 
€r prolix, irrelevant, or frivolous, held to be by demur- 





rer, and not by motion to strike.—-Owensboro Wagon 
Co. v. Hall, Ala., 48 So. Rep. 71. 

133. PRINCIPAL AND AGENT—Fraud of Agent.—A tele- 
graph company held liable for the money paid to fits 
mnessenger on fictitious memoranda slips of telegrams 
sent and retained by him.—Wilmerding v. Postal Tele- 
graph Cuble,Co., 103 N. Y. Supp. 594. 

134, PRINCIPAL AND SURETY—Rights of Surety as to 
Co-surety.—A purchase of land by a surety held not to 
redound to the benefit of a co-surety, nor to give him 
any lien thereon for money paid by him towards the dis- 
charge of the principal’s debt.—Elrod v. Gastineau, Ky., 
99 S. W. Rep. 903. ‘ 

135. RAILROADS—Injury Due to Defective Private Re- 
frigerator Car.—Statement of duty of a réfrigerator car 
company to employees of a railroad company as to con- 
dition of a car which it furnishes for transportation over 
the railroad. —Leas v. Continental Fruit Express, Tex., 
99S. W. Rep. 859. 

136. RAILROADS—lInjuries in Collision.—In an action for 
injuries to a passenger in a collision between the car and 
a train at a crossing, proof that after the accident the 
street railway company adopted a certain rule held in- 
admissible.—St. Louis, 8. F. & T. Ry. Co. v. Andrews, 
Tex., 99S. W. Rep. 871. 

137, RAILROADS—Notice as to Liability.—Where a rail- 
road company being engaged in improvements, posted 
notices that it would “‘protect all claims for materials, 
labor, and board.” Held, that a claim for hay and feed 
furnished to a contractor for his teams is not within the 
meaning of the notice.—Pennsylvania Co. v. Mehaffey, 
Ohio, 80 N. E. Rep. 177. 

138. RAILROADS— Trespassers. — One walking upon a 
street of a city, although it was used by a railroad com- 
pany, was nota trespasser, as between him and the com- 
pany.—Manion v. Lake Erie & W. Ry. Co., Ind., 80 N. E. 
Rep. 166. 

139. RapE—Elements of Offense.—In a prosecution for 
rape, to show that the assault was against the will of the 
female, her resistence must be proportionate to the oc- 
casion, under the circumstances, and at the time of the 
act complained of.—Vaughn v. State, Neb , 110N. W. 
Rep. 992. 

140. RaPE—Uncorroborated Evidence of Prosecutrix.— 
Direct and positive testimony of the prosecutrix in a 
trial for rape will support a conviction, though uncor- 
roborated.—State v. Conlin, Wash., 88 Pac. Rep. 932. 

141. REFERENCE—Setting Aside Referee’s Report.—The 
report of a referee will notbe set aside because it ap- 
pears that he has given more weight to certain evidence 
tending to support his report than the facts as shown by 
the whole record will warrant, where the evidence con- 
sidered together supports his findings.—State v. Omaha 
Elevator Uo., Neb., 110 N. W. Rep. 874. 

142. SALES—Breach by Seller.—Where defendant agreed 
to furnish plaintiff with a certain boiler to be installed 
by plaintiff for a third party, and plaintiff used a substi- 
tuted boiler, the burden, in an action for damages, was 
on plaintiff to prove what he paid for the substituted 
boiler.—Crowley v. Burns Boiler & Mfg. Co., Minn., 110 
N. W. Rep. 969. 


143. SALES—Breach of Warranty.—If a sale was exe- 
cuted, a breach of warranty would not authorize the pur- 
chaser to return the property without the consent of the 
vendor, but would give a right to damages,—Hutchinson 
Lumber Co. v. Dickerson, Ga., 56 8. E. Rep. 491. 


144. SaLEs—Certainty and Mutuality.—A contract for 
the sale of 750 tons was not void for uncertainty or want 
of mutuality because it gave the buyer the right to order 
any one or all of the nine different grades of salt speci- 
fied in the contract.—Mebius & Drescher Co. v. Mills, 
Cal.,88 Pac. Rep. 917. 


145. SALES—Entire and Severable Contract.—Where a 
contract for the sale of lumber was an entire one, and a 
part of the lumber was not according to contract, the 
purchaser must reject all of it or none.—Ward Furniture 
Mfg. Co. v. J. B. Isbell & Co., Ark., 99S. W. Rep. 845. 
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146. SALES—Replevin.—In replevin for chattels claimed 
to have been sold on condition, held, that the seller had, 
by his acts, waived compliance with the conditions, and 
was estopped from claiming that title never passed to 
the subsequent purchaser.—Gilroy v. Everson Hickok 
Co.,103 N. Y. Supp. 620. t 

147. SALVAGE — Amount of Compensation.—A tug 
awarded $4,500 salvage for assisting a British steamship, 
worth with her cargo $800,000, to release herself when 
stranded on the Scituate shore on the Massachusetts 
coast during stormy weather in the winter.—The Devon- 
ian, U. 8. D. C., D. Mass., 150 Fed. Rep. 831. 

148. SCHOOLS AND SCHOOL DISTRICTS — Taxes .—The 
omission of a certificate of tax levy to state that the tax 
was levied for building purposes held waived by a stip- 
ulation that the proceeds of the bonds, to pay the prin- 
cipal and interest of which the tax was levied, were all 
used in constructing school buildings.—St. Louis, A. & T. 
H. Co. v. People, Ill., 80 N. E. Rep. 33. 

149. SHIPPING—Registry Enrollment and License.—The 
fact that the owner may be using a vessel, registered as 
a vessel of the United States, in violation of a state law, 
and 1s liable toa penalty therefor, does not affect the 
status of the vessel.—Fleming vy. Sloan, Mich., 110 N. W. 
Rep. 933. 

150. SPECIFIC PERFORMANCE—Parties.—A trustee fora 
railroad company held entitled to maintain a suit in his 
own name for specific performance of a contract for the 
purchase of real estate obtained by him for the use and 
benefit of his cestui quetrust.—Woodward v. Davidson, U. 
8.C.C., N. D. Wash., 150 Fed. Rep. 840. 


151. STREET RAILROADS—Ejection of Child Passenger. 
—Act of street car conductor in ejecting a female child 
for failure to pay fare, on ableak winter day, held will 
ful and inhuman, justifying the recovery of damages for 
frightand mental suffering, independent of physical in- 
jury.—Harless v. Southwest Missouri Electric Ry. Co., 
Mo., 99S. W. Rep. 793. 


152. STREET RAILROADS—Injury to Passenger.—Where 
a passenger fell from the platform of a street car iu con- 
sequence of the gate not being securely fastened, the 
question being as to whether the gate had been inse- 
curely latched, or was unlatched by the passenger, the 
burden of proof is on the carrier.—Spurlock v. Shreve- 
port Traction Co., La., 42 So. Rep. 575. 


153. STREET RAILROADS—Proximate Cause of Injury.— 
Where plaintiff was injured by amotormanllowing his 
car to collide with the car in which she was a passenger, 
the negligence of the motorman was the proximate cause 
of her injury.—Stevens v. New Jersey & H. R. Ry. Uo., 
N. J., 65 Atl. Rep. 874. 


154. STREET RAILROADS—Right of Way on Streets.—A 
street railway company has no right to the exclusive use 
of any part of the street upon which its track is laid, 
and is bound to use ordinary prudence in the operation 
of its cars.—San Antonio Traction Co. v. Kumpf, Tex., 99 
8S. W. Rep. 863. 


155. STREET RAILROADS—Use of Streets.—The court 
will not presume that under an ordinance giving a city 
council power to grant or refuse a permit to astreet 
railway company having the franchise to use the streets 
in a city will act arbitrarily —State v. Frost, Neb., 110 N. 
W. Rep. 986. 


156. TAXATION—Collection of Delinquent Taxes.—In a 
suit by the state revenue agent for the collection of de- 
linquent taxes, evidence held insudicient to show fraud 
or, cellusion to defraud the”revenues as alleged in the 
bill.—Adams v. Stonewall Cotton Mills, Miss., 43So0. Rep. 
65. ’ 

157. TAXATION— Foreign Corporations.— Personal prop- 
erty of a foreign corporation kept by it for use in Boston 
was properly assessed to the corporation there, under 
St. 1903, p. 448, ch. 437, § 71.—Scollard v. American Felt 
Co., Mass., 80 N. E. Rep. 233. 


158. TAXATION—Publication of Tax Notices.—The news 
per in which tax notices were published held presum- 





ably one which met the statutory requirements.—Van 
Ostrand v. Cole, Wis., 110 N. W. Rep. 891. 

159. TAXATION—Rate. — Where the valuation of the 
property in a county was increased by the board of re. 
view, a tax assessed on the increased valuation at the 
same rate that was required to raise the necessary tax 
on the original valuation was erroneous and illegal,— 
Chicago, P. & St. L. Ry. Co. v. People, I1l.,80 N. E. Rep, 
295. 

160. TAXATION—Rights of Person Paying Against Per- 
son Liabie.—The owner of the real title to Jands for 
which a claimant is entitled to reimbursement for im- 
provements in a proceeding under the statute cannot 
be compelled to convey the same to such claimant upon 
being paid or tendered the value thereof as appraised in 
such proceeding.—Flanagan vy. Mathisen, Neb., 110 N. W. 
Rep. 1012. 

161. TAXATION—Tax Sale.—Where the owner of a de- 
linquent tax certificate, seeking to foreclose the same, 
learned the true name of the owner of the property as- 
sessed to an unknown owner, and made such owner a 
party defendant and he could readily have been found, 
such owner was entitled to personal service.—Pyatt y. 
Hegquist, Wash., 88 Pac. Rep. 933. 

162. TAXATION—Transfer Tax.— Where property was 
left in trust, to be paid in installments, with semiannual 
interest, a transfer tax will accrue from time to time on 
the income and on the body of the estate, as the benefi- 
ciary may become entitled to it.—Statev. Probate Court 
of Hennepin County, Minn., 110 N. W. Rep. 865. 

163. TRIAL—Objections to Evidence.—An objection, to 
a question as to whether witness had ever known atrain 
to stop and let a street car pass, that the witness had 
not seen the car until it passed, held inapplicable and 
properly overruled.— Northern Texas Traction Co. v. 
Caldwell, Tex ,99 8S. W. Rep. 869. 

164. TRIAL—Requests for Insiructions.—Ifa party fears 
that the language used by the judge in charging the jury 


| may be taken in a broader sense than is consistent with 


the law, it is the party’s duty to call the judge’s attention 
thereto.—Hayes v. Moulton, Mass., 80 N. E. Rep. 215. 

165. TRusTs—Accounting.— Where an application for an 
accounting by the personal representatives of an execu- 
tor and trustee involved the title to certain real estate 
which the surrogate’s court had no jurisdiction to deter- 
mine, the petition should be dismissed.—In re Fogarty, 
102 N. Y. Supp. 776. 

166. TRUSTS—Distribution of Estate.—Where testator 
authorized afinal sale of all his property when his 
daughters were dead or married, the fact that all died 
unmarried could not prevent a sale.—Noble v. Birnie’s 
Trustee, Md., 65 Atl. Rep. 823. 


167. VENDOR AND PURCHASER—Constructive Notice.— 
A purchaser of land has constructive notice of all facts 
affecting the title of Which he would have learned by an 
inspection of the premises and an examination of the 
records.—Smith v. Lockwood, Minn., 110 N. W. Rep. 980. 


168. VENDOR AND PURCHASER — Contract to Convey 
Land.—Statements of complainant’s father at various 
times, that he expected complainant to have the farm, 
held not conclusive of an agreement of the father to 
convey the farm tocomplainant by deed or will.—Wat- 
son v. Watson, IIl., 80 N. HK. Rep. 332. 


169. VENDOR AND PURCHASER — Rescission of Con- 
tractor.—Purchaser in contract for sale of realty held 
entitled to rescind contract for failure of vendor to de- 
posit deed in escrow, unless such act by the vendor was 
a condition precedent on which the obligation to pur- 
chase depended.—Boulware v. Crohn, Mo., 99 S.W. Rep. 
796. 

170. VENDOR AND PURCHASER—Rights of Party First 
Recording Deed.—One who purchases real estate with- 
out notice that it has been previously conveyed to an- 
other, and first records his conveyance, held to take & 
good title to the property so conveyed, and to be entitled 
to maintain ejectment against the prior purchaser.— 
Froman v. Madden, Idaho, 88 Pac. Rep. 894. 
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